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1. My dec.is'on is that the decision of the Sh,.ffield soc,ial security
appeal tribunal dated 15 February 1985 is erroneous in point of law. According1y

I set i.t aside and remit the case for hearing to a di.ffer est:I.y constituted
appeal tribunal.

2. This i'n appeal to the commissioner wi th the leave of the Commissioner

'om the deci sion of the appeal tr ibunal conf ir !ning the deci sior> or the

adjudication off'icer issued on 30 Novemb r 1984 "The cl-imant is r.o. entitled
to a single payment. for a refrigerator because it is not conside. ed to be

essential within the meaning of Regulation 9 of the- Supplementa! y Benefit
(S:ngle Payments) Regulations". The claimant requested an. oral hea! ing

to which request the Commi.ssioner acceded. Accordingly or, 8 January 1986

I held an oral hearing. The claimant was not present. The claimant was

represented by Dr. P I'1ar tinez Senior Melfare Right,s Officer, Shef'f'ield. The

adjudication of'ficer was represented by Mrs A Stockton of'he Solicitor's
Office, Department of Health and Social Security. I am indebted to both of theme

3. The findings of fact of the appeal t: ibunal on the face of'heir record

dated 15 Feb! uar v ar e as folio!vs:—

"Appellant in receipt of Supplementary Bene, it continu.>usly since
1981. In the Summ.! I 983 the Consultant advised appellant that
his daughter Mar Je (D of' ?481) required a Hiph P!.otein D>iet of,'ish,
Eggs, Yoghart, Cheesi and I~eat. M>arie has not seen the Consultant

since 1983 but has been under the ca. e of her own L!!"/No e; I.der>ce

of Noight of'arie/No medical eviden; e available. Appellan's
re! rigerato!- bra!.e down in Augus!. 1984. Cl=ir ed single ayment on

1 3 . 1 1 .8!!".

The tribunal pave their r easons f'r dcecision a' ci.lows:—

"The appeJ lant fai 1 s to satisfy Reg 9(1:) ',Single Paymen>'';

b . a ..'.''i a 1'e.' 1.gc.;!'r i.=, !„nb;r> -.- -.:„..nt. i;.,1 J. tern L>'~ v j !'':; of
f'act that the dietary foodstuffs for his Dat!ghter M>arie do not !>e:-.d to



kept't ref> igi >''ated l erat)< r al u! e

A single payme> t !>nden t',<'.g 39 (Si ngle Payr>ents) Regs 1.-81 is not.
a,'.>pi"opn1at<'. I 'th. r e i s >10 evidence that thene exi sts a
likelihood of senious [sJ?c] r isk o! se! ious da>riage to tl1e
Heal 1 n ar>d Safety of any member of the Assessment. tJni t whicn
rray be prevented by making a single payment for the item requested"

I woutld add t,hat in the typed note of. evidence at page 9A of tl1e case
papers reg»lation 9(i<) is er non'=ously refc! >'ed as "l'.eg 9(R)" »c>.hing turns
on this.

The following statutory provisions are relevant:—

Regulation 9 of 'e Supplementary 13enef'it (Single Payments)
Regulations 1981 (SI. 1981 No. 1528) as amended by
SI 1982 No 907> SI. 1982 No. 914, SI. 1983 No. 1000, SI. 1983
No. 1240, SI. I 983 No. 1245, SI. 1983 No. 1630, SI. 1984 No. 593
and SI. 1984 No. 938.

Regulation 19 of'he Social Security (Adjudication Regulations 198 -I,
(SI. 1984 No. 45l as a„.en<led SI. 1984 No. 613) . Reg>Jlation 9(k), nf the
Supplementary Benefi t (Single Payments) Regulation 1981 pr ovides as follow=:—

"In this Part, of these negulations "essential furniture and
household equipment" mea!,s the folio">ir>g items:—

(k) ~ refriger ator but only where a merrber of'he assessmen>t
unit nequir es, for medical reason" a special diet =.- whicn
it is necessary to keep foodstuffs at refnigerated temperatures;"

5 ~ Dr. Martinez relied on his written submissions received at the
Of'fice of'he Commissioner o; 3 Jan,>ary 1986 and cont.ained in th=
case papers. The main burden of his subm>ssior. was that I should !.o-.. r"olio>:.
the Decision of the Commissionen R(SB)16/83 in the lignt of the > c. d'ng
of regulation 9(k) ) . t1ns Stocktor! suppo> ted the adjudication off 'ocr's
written submissions dated 28 Junc 1985 ana nelied on t.he d>ecision oJ the
Commissioner R(SB)16/83 and submitted that one mu t no look at
regulation 9(k) of the Sir>gle Payr1ents Pegul ations in isolatJ on bu in
the genenal context of those reg>Jlations and of'he Supplementa> y Benefits
Act 1976 as amended. At the heani!.g the argument ranged widely as to the
construction of regulatior> 9(k).

6. In my judgment the appeal. ?ribunal cr red in la;r in that they failed to
construe r egulation 9(l<) prope>"1~'nd to m:l<e adequate findings G' act. The
question is or>e of construction of r egulation 9(k) o, the Suppl me.itary
t3enefit (Single Paymen',s) Regula t 'ons 198'l 'r! of .oun -e the genena'ontext
of those regulations and or" the 1976 Act. It is clean f'r-.m >'egu> =" ion 9(k) tliat
the avai labi> ity of re. fige>"ators is to be mor e r estricted than 'hat for example
of such items as 3-pi ece suites. Once there has been a»,edicall.„;1,:»"escaibed
diet (and that is a question of f'act for the tnibi nal to r1al<e . iud'ngs on
evidence bc: ore them) the que -t.ion is what is a special diet.. n m, j>..dgm ni.;
a special diet must be a posi tive dJ?et and n ~t an exclu 'J>>g diet. In a pcs'>."'e



diet the medi cal advir e i s d..r ected to the consumpti on of pa! ticu1 anised
fo 'dstuffs ',<nd to the -mounts thereof. An exc) uding diet which is 'n my

judgment not a specia). diet:is one where the !rcdical advice ls not to
consume certain particulanised foodstuffs. Exampl.es of spec.ial d'ets are
high protein or" !!igh fibne diets. I turn thenefone to the concluding words
of regu).atior! 9(k). The specia) diet must consist of foodstuffs nequiri»g
to be kept at nefrigenated temperatures. In view of the paramount
prerequisite of establishing need under regulation 3(2)(a), the ass,.ssment
unit will not qualify for a refrigerator under regulation 9( k ) if it has
a suitable alternative mode of keeping food"tuffs at nefni!-en >ted temperatunes.
However if there is no such suitab)e a)ternat.i.ve then the assessment unit in
my judgment will need a refrigerator where foodstuffs in the medically
prescnibed special diet require to be kept at, refrigerated temperatures. Ther:".
is nothing in regulatior! 9(k) which requires me to consider whether the
assessment unit should shop on a daily basis and in my view ouestions cf
shopping on a daily on othe, ba is a!'e not relevant. considerations bene. If the
special diet consists, say, of inter alia fresh fish and butter the tn:bunal
could take judicial notice of the fact that such items if not kept. at
refrigerated temperatures for a pe; iod of a few days or so will not be
fit fon consumption. Judicial notice of such matters would not of course pneclud»
the consideration of evidence befor . the tribunal in respect of par ticular
foodstuffs. However, on a commonsense basis whe!.e shopping is done for the
assessment unit. on a weekly basis such items as fresh fish and butter could
not be expected to be fit for consumption 6 days thereafter un).ess kept at
refrigerated tempe;atures.

I turn now to the deci. sion of the Commissioncn in R(SB)16/G3 in particular
at paragraph 19 thereof. With respect to the learned Commissione. I do not
accept his apparent suggestion that the regulation requires that there mus+
be evidence "of there being any item in the claimant's diet. which would not
have been there had she been in perfect health", ,ince the diet might nave
prescibed in different quantities or proportions items which would have been present
in any event. Neither. Dr. Martinez nor Mrs Stockton were able in argument
before me to suggest a foodstuff relevant in the present case which came wi.thi!,
the above wonding ancl w,"!ich would neauine re !"i—.eration. Stated s!-,c
in my judgment, if a member of an assessment unit has a medically pnescr'ed
special diet (within the meaning referred to above in paragraph 6) whene
foodstuffs need to be kept at refrig=rated temperature (and there 's no other
suitable altennative mode of keeping the items at refrigerated tempera'ncs) th n

the assessment unit is within the provisions of regulation 9(k).

7. In accordance wi.th my jurisdiction set out in regulation 27 of the
Social Security (Ad iud cation ) Regul tions 19'34 my decision is as set out
in paragraph 1 of'his decision. I direct that, the tribunal to whom I remit
this case in reheaning the case shall pay particular attention to all the aspe'ts
to which I have referred above. Fur'her they shall consider carefu11.y the
exact wonding of the relevant regulations and make and record their findings on
all the material facts and give neasons for thein decision.

Accondingly th claimant'" appeal is allowed.
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