CH/3743/2003


DECISION OF THE SOCIAL SECURITY COMMISSIONER
1. My decision is given under paragraph 8 of Schedule 7 to the Child Support, Pensions and Social Security Act 2000. It is:

The decision of the Bexleyheath appeal tribunal under reference U/45/168/2002/02227, held on 22 May 2003, is not erroneous in point of law. 

The appeal to the Commissioner 

2. This is an appeal by a housing benefit claimant, brought with the leave of a district chairman of tribunals. The other party to the appeal is the claimant’s local authority.

3. I held an oral hearing of this appeal at the request of counsel for the parties. It took place in London on 11 May 2004. The claimant was not well enough to attend the hearing. However, both he and the local authority were represented by counsel: the claimant by Mr S Cox; the local authority by Mr P Stagg. Mr A Russell of the Council on Tribunals observed the hearing, accompanied by Miss J Cummings of the Council’s secretariat.

4. I am grateful to both counsel for their written arguments and oral submissions.

Background

5. This case concerns a property in which the claimant has lived for most, if not all, of his adult life. He lived there with his parents until their separation in 1992. He then lived there with his father until his death in 1998. His mother became the owner of the house, but she could not move in because of the poor relationship between her and the claimant. 

Claims for council tax benefit 

6. In March 1999 and January 2000, the claimant made claims for council tax benefit in respect of his dwelling, declaring that he paid no rent. 

Claims for housing benefit 

7. In October 2000, he made a claim for housing benefit in respect of the dwelling. The local authority refused the claim on the ground that the tenancy was not on a commercial basis. This decision was confirmed by an appeal tribunal on 19 March 2002. I refused leave to appeal against the appeal tribunal’s decision on 16 July 2002 under reference number CH/2793/2002. 

8. In the meantime on 12 February 2001 and 19 October 2001, the claimant had made two more claims for housing benefit. The local authority refused both claims. Its decision was notified to the claimant in a letter dated 13 June 2002. The reason given for the decision was that the tenancy was not on a commercial basis. This decision was confirmed by an appeal tribunal on 22 May 2003. The appeal against that decision is before me.

The legislation

9. The relevant legislation is regulation 7(1)(a) of the Housing Benefit (General) Regulations 1987:

‘(1)
A person who is liable to make payments in respect of a dwelling shall be treated as if he were not so liable where-


(a)
the tenancy or other arrangement pursuant to which he occupies the dwelling is not on a commercial basis’.

The tenancy agreements

Why a tenancy was created

10. The papers contain what appear to be three tenancy agreements that have been produced in connection with the claimant’s claims for housing benefit.

11. We now know that the claimant’s mother decided to charge her son rent on the advice of a benefit assessor employed by the local authority. He made a statement of truth on 1 December 2003 setting out the advice he gave to the claimant’s mother in 1999 about making her son liable for rent. That statement was not before the tribunal as it had not been made at the time of the hearing. Nor was the information contained in the statement before the tribunal. I have to decide whether the tribunal went wrong in law on the evidence before it. It cannot be faulted for not taking account of evidence that was not before it. See the decision of the Commissioner in R(S) 1/88, paragraph 3. I must, therefore, disregard this evidence in deciding whether or not the tribunal went wrong in law. 

12. However, I have read the statement. It certainly refutes any suggestion that the tenancy in this case was created to take advantage of the housing benefit scheme. But that has not been alleged. It also shows that the initial tenancy was made at the assessor’s suggestion. But his advice could not ensure that the tenancy when made was either made or operated on a commercial basis. That is something that would depend on the terms and context of the tenancy that was agreed. 

The first agreement

13. The first agreement was produced in connection with the claim in October 2000. It showed the claimant and his sister as joint tenants. The period of the tenancy was defined in these terms:

‘the term of the tenancy is determined by the health of [the claimant] and will continue for as long as the need arises.’

That is not a term of years for the purpose of a lease. It would take effect in law as a tenancy from year to year: see the decision of the House of Lords in Prudential Assurance Co Ltd v London Residuary Body  [1992] 2 Appeal Cases 386.

A second agreement?

14. What appears to be a second agreement was produced in connection with the claim in October 2001. It shows the claimant as the only tenant and is stated to be a ‘secured periodic’ tenancy with a renewal date of 11 February 2002. It is not dated. Mr Cox explained that this was not a separate agreement, but was intended to be a cover sheet for what I call, for convenience, the third agreement. I am not entirely convinced about that, but I prepared to deal with the case on the basis that that is what it was. 

The ‘third’ agreement

15. The third tenancy agreement was produced in May 2002. Again, it shows the claimant as the sole tenant. It was dated 11 February 2001, but records that the tenancy ran from 11 February 2000 to 10 February 2003. The property was identified by its address with the words ‘* 2 bedrooms’ added. At the end of the agreement is written: ‘Renewal of tenancy 11/2/99’.

16. The third agreement raises doubts and questions. Is the date of the agreement correct? If it was, how did it relate to the second agreement (if it was one)? How is the date of the agreement reconciled with the fact that it creates a tenancy from February 2000? If it did create a tenancy from that date, how did it relate to the first agreement under which there was a joint tenant? If it was a renewal of a tenancy of 11 February 1999, why the claimant declare on his council tax benefit claims that he was not paying rent? Finally, what was the extent of the property that was the subject of the tenancy?

17. Despite the obvious doubts about these supposed agreements, the local authority accepted before the tribunal that they created a genuine liability to pay rent. Nonetheless, the history of these agreements is relevant to their commerciality. So are the uncertainties about their terms and the retrospective changes. Those matters form part of the factual matrix in which commerciality has to be determined. 

18. Mr Cox explained that the third agreement was written as it was in an attempt to reassure the claimant, who has a mental disablement, that his terms of occupation were essentially remaining unchanged, despite the new documentation. I am prepared to deal with the case on the basis that that is correct. But this must also form part of the factual matrix of commerciality. It is hardly indicative of a commercial arrangement.  

Payment of rent

19. Rent has only been paid intermittently; by the time the local authority refused the claims, the arrears stood at nearly £16,000. Notice that the landlord required possession was served on the claimant on 11 February 2002 to be effective from 11 April 2002. It had not been enforced when the local authority refused the claims on 13 June 2002. In so far as those arrears arose before 12 February 2001 (the first of the two claims in this case), they would not be covered by any award of housing benefit that could have been made on the claims before me. 

20. Mr Cox told me that the claimant is now meeting the full contractual rent from his benefit income, although that is causing him financial difficulties. That is a change of circumstances that the tribunal could not take into account, even if it had known of it. See paragraph 6(9)(b) of Schedule 7 to the Child Support, Pensions and Social Security Act 2000.

The issue for the tribunal 

21. The issue for the tribunal was whether, as a matter of fact, the claimant’s tenancy was on a commercial basis. It decided it was not. In view of Mr Cox’s critique of the chairman’s reasoning, I set out the relevant paragraphs. The chairman directed himself to follow my decision in R(H) 1/03. He went on:

‘12.
The most striking feature of the arrangement between [the claimant] and his mother is that he has been allowed to accumulate very large net arrears and no steps have been taken to enforce the repossession notice issued in Apr 2002. The Tribunal infers on the balance of probability that [the claimant’s mother] never had any real intention of evicting her son, in view of his mental problems, and the effect which eviction would have on him.

‘13.
Such forbearance on the part of [his mother] goes well beyond the latitude which a commercial landlord could reasonably be expected to allow to a tenant with respect to rent arrears. It is the hallmark of a “truly personal” agreement.

‘14.
[The claimant’s representative] referred to para. 18.7 of CH/0627/2002 [now reported as R(H) 1/03] and urged the tribunal to have regard to the [claimant’s mother’s] need to receive rent, because of her own age, health and financial position, and to [the claimant’s] need for accommodation of the kind he enjoys. No [doubt], these needs exist. However, the opening words of para. 18.7 are ‘In appropriate circumstances’: it seems to the Tribunal that the Commissioner must have had in mind that such needs may tip the scale if the other factors are evenly balanced but do not change the character of an otherwise clearly non-commercial relationship. Most tenants need the accommodation and most landlords need the rent in some sense: it would be strange if greater personal need were to [be] determinative of the commercial or non-commercial character of the arrangement.

‘15.
[The claimant’s representative] pointed out that [the claimant] has no means of paying the full rent, let alone arrears, if HB is not awarded. It seems to the Tribunal that this does not assist [the claimant]. No doubt it is common practice for premises to be let to tenants in the knowledge that HB will be applied for. However, should an application not produce a favourable result within a relatively short time – weeks, perhaps, rather than many months as in this case - a commercial landlord could be expected to insist that the tenant either finds other means of paying the rent or leaves. [The claimant’s mother’s] forbearance is entirely understandable, but far from being commercial, in the ordinary sense of the word, it is indicative of a “truly personal” arrangement. It was unfortunate from [the claimant’s mother’s] point of view that the Borough took an exceptionally long time to reach its decision, but that is not a risk which a commercial landlord could be expected to assume.’

(I have corrected some obvious typing errors in these paragraphs.)

22. Paragraph 18.7 of R(H) 1/03, to which the chairman referred, reads:

‘In appropriate circumstances, it is necessary to consider: (a) the owner’s need for rent; (b) the claimant’s need for accommodation; and (c) the history of previous arrangements between the parties.’

The issue for me

23. The issue for me is whether the tribunal went wrong in law in applying that provisions to the facts of the case. 

Mr Cox’s argument

24. Mr Cox criticised almost every sentence in the paragraphs I have quoted from the chairman’s reasoning. He argued that the tribunal’s reasoning was inadequate. He expressly disclaimed any argument that the tribunal’s decision was perverse. 

The tribunal was wrong to say that no steps had been taken to enforce the possession notice

25. As a matter of fact, this is correct. A possession order for the dwelling was obtained on 26 November 2002 and a copy was in the papers. (It has not been enforced.) 

26. The tribunal had to consider the case on the basis of the circumstances at the time of the decision under appeal: 13 June 2002. It could not take account of circumstances that changed after that date. See paragraph 6(9)(b) of Schedule 7 to the Child Support, Pensions and Social Security Act 2000. So, if the possession order was, or effected, a change of circumstances, it could not take it into account.

27. The tribunal might have used that order as later evidence of the intention of the claimant’s mother at the date of the local authority’s decision. This would have been in accordance with the interpretation of the social security equivalent to paragraph 6(9)(b) in R(DLA) 2 and 3/01. On that basis, it could be used as evidence of her intention to enforce her son’s obligations as a tenant, if necessary by obtaining possession. However, it is by no means certain that it was indicative of the mother’s intentions at that earlier date. It is possible that this step was only taken in order to produce evidence on the appeal. I refer to this possible use of this evidence in the following section.

The tribunal failed to decide on an unresolved conflict within the decision as to the needs of the claimant’s mother 

28. Taking a realistic view of the mother’s feelings, I suspect that she does not herself know what she will eventually do. She is probably torn between doing the best she can for her son, who is unwell, and protecting her own financial interests. She may well be going through the steps necessary to obtain an eviction but in the hope that that will not be necessary. On my reading of the circumstances of this case, Mr Cox is wrong to refer to an unresolved conflict within the tribunal’s reasoning. It probably accurately reflects the unresolved conflict within the mother’s feelings. I do not read the evidence as showing that she is determined to evict her son if his claims for housing benefit are unsuccessful. The most realistic reading is that she is showing that she would be in a position to do that if necessary and thereby providing evidence that the arrangement is commercial. This is not to suggest that she is fabricating evidence or doing anything improper. It is merely a realistic reading of the natural but conflicting concerns of a mother. 

29.  Reading the tribunal’s decision in the context of a realistic understanding of the mother’s feelings means that there was no conflict on this issue within the tribunal’s reasoning. This leads on to Mr Cox’s next criticism.

The tribunal was wrong to infer that the claimant’s mother had no intention to evict him

30. Mr Cox explained to me the financial difficulties in which the claimant’s mother found herself and which led her first to seek advice and then to ask for rent from the claimant. I accept his account of those circumstances. However, I also consider it realistic to recognise the natural conflicts which this must have created for her. I have referred to them in the previous section. I do not accept that it is proper to infer that she will have to evict her son if her own financial needs dictate this. That may be the conclusion that she should reach in cold, objective logic. But that is not how she will make a decision. It is not unknown for a mother to suffer for the benefit of her child. 

31. In practice, an intention can only be proved by inference from circumstances. The circumstances of this case justified the tribunal drawing the inference that it did. I would go further and say that those circumstances were not sufficient to allow the tribunal to infer that the claimant’s mother did intend to evict him if necessary. The circumstances to which I refer are these:

· the financial problems of the claimant’s mother;

· the length of time involved in the claims in this case and the earlier claim;

· the fact that the previous claim was not successful;

· the local authority’s enquiries about the claims before me;

· the spasmodic (if not, occasional) payments of rent;

· the amount of the arrears.

I have not overlooked the claimant’s state of health or the fact that his landlady is his mother. Both those factors would explain a more generous leeway for the claimant than might otherwise be appropriate. But equally they point to the unlikelihood that the claimant would ultimately be evicted against his will. 

The tribunal misdirected itself by not applying the approach in CH/2329/2003

32. This is a decision of Mr Commissioner Angus that was signed on 18 November 2003. As that was almost 6 months after the hearing before the tribunal, the chairman could not have been aware of it. However, the decision has retrospective effect. If it applies, the tribunal will have gone wrong in law by not applying it, although obviously no criticism could attach to the chairman.

33. The relevant passage of that decision is in paragraph 7:

‘To my mind the arrangement between the owner of a property and the occupier will be other than commercial only if it confers no benefit on the owner which is proportionate to the benefit conferred on the occupier.’

34. With respect to Mr Angus, I disagree with that statement. He cited no authority for it and I know of none that supports it. It imposes a rigid rule in a type of case in which the context and circumstances are infinitely variable and to which rigid rules are inappropriate. I also consider that it leaves the way open to abuse. I have certainly seen cases in which the tenancy would be commercial on this test but which did not appear to me to be commercial and which were plain abuses of the scheme. It may be that they would be caught by another provision in regulation 7(1). 

35. To be fair to Mr Cox, he did not argue that proportionality was the only relevant factor. But it is, according to Mr Angus. If proportionality is but one factor to be considered, Mr Cox’s argument on this point effectively merges with his next point.

The tribunal misdirected itself on R(H) 1/03

36. Mr Cox argued that in paragraph 14 the chairman misdirected himself on what I wrote in R(H) 1/03. The chairman used the needs of the parties for rent and accommodation as merely factors that would tip the balance if other factors were equal.

37. The chairman took too narrow interpretation of what I wrote. I did not intend to signify that these factors were only of such limited significance. The decision of Mr Justice Sedley in R v Poole Borough Council, ex parte Ross (1995) 28 Housing Law Reports 351 is an example of a case in which the need for accommodation and rent were not of greater significance, as the analysis on page 359 shows. The words ‘In appropriate circumstances’ were intended to indicate that it was impossible to be prescriptive, because cases differ and the relevance of particular factors varies according to the combination of circumstances in a particular case.  

38. I also find the chairman’s analysis of decision-making on this sort of issue unrealistic. In my experience of deciding this sort of issue in a tribunal, it would be rare that the significance of the individual factors could be isolated and quantified in a way that could produce an evenly balanced outcome that could than be tipped by taking account of some additional factors. My experience was that this degree of insight into how my mind had worked was not possible. What was more likely was that I would be left with an overall impression from which some factors stood out as particularly significant – much as the chairman here referred to the arrears and lack of enforcement as the ‘most striking feature’ of the case. 

39. But this does not mean that the tribunal’s decision was wrong in law. It may be that the chairman came to the only decision properly open to him on the evidence – I come back to that possibility. It may also be that paragraph 14 is not central to the chairman’s reasoning. I put it to Mr Cox that the chairman’s reasons were in paragraphs 12 and 13. His comments in paragraphs 14 and 15 were dealing with arguments put by the claimant’s representative. That is certainly how the statement is set out. Whatever the chairman may have written, in the context of this case he was correct that the claimant needed accommodation and his mother needed his rent. He did give those factors the appropriate weight. 

The tribunal was wrong to assume that landlords would enforce payment of rent within weeks

40. This criticism refers to what the chairman wrote in paragraph 15. Mr Cox argued that the chairman had failed to understand the investment that a landlord has in the adjudication process. If the landlord evicted the tenant, the tenant would have no incentive to pursue a claim or an appeal, and any arrears would be lost to the landlord. 

41. Mr Stagg criticised this on the ground that the landlord still had a right to the rent that could be pursued against the tenant; this provided an incentive to the tenant to pursue the claim or appeal. This does not meet Mr Cox’s point. Given that the tenant is claiming housing benefit, it is unlikely that civil proceedings for rent would be worth pursuing.

42. However, I reject Mr Cox’s argument, because it is based on a misreading of paragraph 15. The chairman did not write that landlords would evict after a few weeks. The reference to ‘weeks’ is not in the context of eviction, but in the context of the length of time taken to decide on the claim for housing benefit that would lead the landlord to insist that the tenant paid or left. But that is itself short of securing an eviction. The legal procedures of obtaining possession would in practice allow the tenant more time even if the landlord was insisting that the tenant pay or leave.

43. The reference to ‘weeks’ was also qualified by the word ‘perhaps’. And it was used in a comparative context – see the earlier reference to 'a relatively short time’ and the following contrast with ‘rather than many months’. I do not believe that it was meant to be taken absolutely literally. 

44. It is wrong to make too much of a single word out of context. All the chairman was saying that the claimant’s mother had been far more tolerant of the delays and difficulties in obtaining rent than would realistically be tolerated in a commercial context. 

The tribunal was wrong to use a model of a ‘commercial landlord’

45. Mr Cox did not make much of this point. There are some statements by the chairman that suggest that he had in mind a particular model of a commercial landlord. He is right that, in real life, there is no single model to which commercial landlords conform. They vary in their insistence on compliance with terms of the tenancy and their willingness to wait for the outcome of the adjudication process. But I am not persuaded by this argument. These occasional references are merely examples of convenient expression. I am satisfied, reading the statement as a whole, that the chairman correctly directed himself that the issue was whether the claimant’s tenancy was on a commercial basis. 

Mr Cox’s test of commerciality

46. Mr Cox proposed this test of commerciality: was the landlord indifferent to the receipt of rent so far as decisions about the tenant are concerned? His answer was that in this case the claimant’s mother was not indifferent to receiving rent. Her actions showed this – she had issued a notice for possession and she had now obtained a possession order.

47. Mr Cox’s test is a factor that is relevant to the issue of commerciality. But it is not the only factor. Nor is it decisive. In this case, his use of it is undermined by the fact that the tribunal found that the claimant’s mother had no intention of evicting her son. As I have already explained, it was entitled to make that finding. 

Could the tribunal have come to a different conclusion?

48. I have considered this issue in case I am wrong that the chairman’s reasoning was not affected by his misunderstanding of what I wrote in R(H) 1/03. I  do not consider that the chairman could properly have come to any other decision than he did. I have taken account of all the factors that I have referred to elsewhere in this decision. The overall impression they leave with me is that his tenancy was on a personal basis rather than a commercial one. Specifically, I refer to these factors:

· the claimant’s health;

· his mother’s financial difficulties;

· his relationship with his mother;

· his prior connection with the property;

· the history of the tenancy agreements that were made;

· the terms of those agreements;

· the motivation for the third agreement;

· the history of payment and non-payment;

· the amount of the arrears;

· the fact that the arrears relating to the first claim were rendered irrecoverable once I refused leave in CH/2793/2002;

· the possession steps taken by the claimant’s mother;

· the history of the adjudication of the previous and present claims;

· the time taken by that process.

49. The overall effect of those factors is that the tenancy between the claimant and his mother was operated on a purely personal basis, not on a commercial one. Some of the factors taken in isolation may be used as evidence of a commercial basis. Mr Cox took every opportunity to emphasise those points to me. Despite his advocacy of the claimant’s case, I consider that there is only one analysis of the combined effect of the factors relevant to this case. In other words, the conclusion reached by the chairman of the tribunal is inescapable. 

Disposal

50. The tribunal went wrong in the way in which the chairman expressed his reasoning on the needs of the parties for rent and accommodation. But that does not make the tribunal’s decision wrong in law for either of two reasons. One possibility is that his incorrect interpretation of what I said in R(H) 1/03 did not in the context of the evidence in this case make any difference to his overall reasoning. The other possibility is that his interpretation of my decision was integral to the chairman’s decision, but the decision he reached was the only one open to him on the evidence before him. In either case, the defect in his reasoning did not affect the outcome. So, I dismiss the appeal. 

A suggestion

51. It is not for me to advise the claimant or his mother. He has been competently represented throughout, both before the tribunal and before me. But there does seem an obvious solution to the problems of the claimant and his mother. If the claimant were to find other suitable accommodation, I am sure he would have no difficulty in satisfying the local authority that his occupation was on a commercial basis. The local authority might itself provide a suitable dwelling for him. This would allow him to receive financial assistance with his housing costs. It would also allow his mother to have access to the premises he occupies as a source of income or capital.

52. I am sure this must have been thought of and perhaps even suggested. I know that the claimant’s health may not make it easy for him to accept the idea of moving to a new home. But neither can his health be helped by the ongoing claims and appeals or by the financial difficulties faced by both him and his mother. 

53. I make this suggestion to the claimant in the hope that he will at least consider it as a way out of the difficulties that both he and his mother face with the present arrangements. 

	Signed on original
on 14 May 2004
	Edward Jacobs
Commissioner
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