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1. MR JUSTICE HIDDEN: This Applicant seeks judicial review of the decision of the Respondent Borough Council's Housing Benefit Review Board of 7th December 1995 that the Applicant was not eligible for housing benefit under section 130(1)(a) of the Social Security Contributions and Benefits Act 1992. The relief sought includes an Order of certiorari, remission of the matter to the Board for further hearing and declaratory relief. 

2. The premises 226A Wilderspool Causeway, Warrington in Cheshire were let to the Applicant in January 1992 under the terms of a commercial lease which included the provision that "you must not at any time allow any person to sleep on the premises nor use the said premises or any part thereof as a private dwelling-house". The premises business use was in fact as a garage and there was a sales office which could only be used as an office for the sale of motor cars. Evidence before the Board was that the Applicant did, indeed, sleep on the premises and used them as a dwelling-house despite that term in the lease. 

3. The Board's findings of material fact were as follows (page 176): 

"The Board having considered all the presented evidence found that there was no tenancy agreement for domestic occupation of 226A Wilderspool Causeway. In finding this the Board had particular regard to HBR 39/28 [page 226] which confirmed that there was no tenancy agreement for domestic occupation at the premises. The Board also found that Mr Williams was a man of "considerable intellect and was fully aware that the lease was commercial only and paper HBR 39/3D [page 191] was used as evidence for this point and in particular the following clause 'you must not allow at any time to sleep on the premises nor use the said premises or any part thereof as a private dwelling house'. Mr Williams confirmed the same by appending his signature to a document disclosing terms HBR 39/3B [page 189]. The Board further accepted an oral agreement for a domestic tenancy can exist in principle but that in this specific case evidence existed in writing to confirm the commercial nature of the lease. The Board further found that no rent book existed between the landlord and tenant and in correspondence between Mr William's representative at HBR 39/22A [page 217] it was correctly acknowledged that such would be necessary in a domestic letting. The Board also found that the questions of estoppel raised by Mr Williams against his landlord was not binding on the local authority nor had it ever been raised by Mr Williams with the landlord either in correspondence or in litigation. The Board relied upon the documents disclosed, the oral representations and the regulations and guidance in reaching its findings." 

4. Accordingly the Board decided that the Applicant was not eligible for housing benefit and they, therefore, decided to reaffirm the Director of Finances' decision not to award housing benefit. 

5. Mr Vaughan, for the Applicant, took issue with the first two sentences of that finding, which he said did not go far enough for the Housing Benefit Regulations, on the basis that something less than the tenancy agreement would do for the grant of housing benefit. He said that the fact that the Applicant was in breach of a covenant precluding such occupation did not prevent the granting of housing benefit. He contended that there was affidavit evidence from the Applicant that he had moved into the premises in 1991 prior to the January 1992 signing of the lease. He further contended that in reaching their conclusions the Board had considered an irrelevance, in that a rent book was not necessary for a domestic letting and there was, therefore, a misdirection in law. 

6. Section 130 of the Social Security Contributions and Benefits Act 1992 says that: 

"(1) A person is entitled to housing benefit if - 

(a) he is liable to make payments in respect 

of a dwelling in Great Britain which he occupies as his home." 

7. Section 137, the interpretation section, defines "dwelling" as meaning: 

"... any residential accommodation, whether or not consisting of the whole or part of a building and whether or not comprising separate and self-contained premises." 

8. Mr Vaughan contends that under section 130 the Board should have looked at whether the Applicant had anywhere else to live. He contends that under section 137 the Board should have been looking at whether there was residential accommodation as far as the Applicant was concerned. Mr Vaughan took me to the Housing Benefit (General) Regulations 1987 (SI 1987/1971) and, in particular, regulations 5, 6 and 10. Regulation 5(1) reads: 

"Subject to the following provisions of this regulation, a person shall be treated as occupying as his home the dwelling normally occupied as his home- 

(a) by himself ..." 

9. Regulation 5(2) reads: 

"In determining whether a dwelling is the dwelling normally occupied as a person's home for the purpose of paragraph (1) regard shall be had to any other dwelling occupied by that person ... whether or not that dwelling is in Great Britain." 

10. Regulation 6(1) reads: 

"... the following persons shall be treated as if they were liable to make payments in respect of a dwelling- 

(a) the person who is liable to make those 

payments." 

11. Regulation 10(1) enacts that: 

"... the payments in respect of which housing benefit is payable in the form of a rent rebate or allowance are the following periodical payments [the Appellant] is liable to make in respect of the dwelling which he occupies as his home- 

(a) payments of, or by way of, rent; 

(b) payments in respect of a licence or permission 

to occupy the dwelling." 

12. Regulation 10(4) states that: 

"Where the payments specified in paragraph (1) are payable in respect of accommodation which consists partly of residential accommodation..., only such proportion thereof as is referable to the residential accommodation shall count as eligible rent for the purposes of these Regulations." 

13. Mr Vaughan contended that an ongoing breach by the Applicant was not to be relied upon by the landlord if the landlord was in receipt of rent with knowledge of the property's use as a dwelling. He pointed to documents at 208 and 144 in the bundle as evidence of the payment of sums by way of rental, the later of those documents being dated 2 days before the hearing in September 1995. He said that since the landlords had knowledge of the use of the premises as a dwelling, there would have been a need for notice and possession proceedings to vitiate the Applicant's use of the premises as a dwelling. The Board was wrong to concentrate on the fact that there was no agreement for a residential lease, and should have gone further to decide that the payments were in respect of a licence or permission to occupy the dwelling. He pointed to regulation 10(4) as showing that there could be a combination of residual and commercial accommodation in a single property. 

14. He took me to paragraphs from the Guidance Manual issued by the Department of Social Security which he said were of relevance. Paragraph 4.41 reads: 

"Rent payable for business or commercial premises is not eligible for housing Benefit. This is because eligible rent is confined to rent payable for the 'dwelling', that is, the residential accommodation. Where therefore a claimant pays a rent covering both business and residential accommodation (for example, a shop plus flat) an apportionment of the rent must be made." 

15. Paragraph 4.43 reads, under the heading "Former Business Premises": 

"Where a business has ceased to operate, and the relevant premises are no longer used for business purposes, the rent payable for those premises could in certain circumstances be eligible for housing Benefit. Eligibility would depend on the actual use to which such premises were not put. If the premises were left empty or largely unused, they would still be business premises. If however the premises were largely unused, they would still be business premises. If however the premises were converted for use as part of the claimant's home, the rent payable in respect of those "premises should be assessed for Housing Benefit purposes the normal way." 

16. He sought support from the passage at 4.43 in submitting that the Board gave no credit for the use to which the Applicant was putting the premises. He drew my attention to a letter written by the Applicant to the Managing Agents on 6th August 1991, four months before the signing of the lease, in which he said: 

"Finally from the hours of 12 midnight until 8 am I am acting as Nightwatchman here. The lease however says that no one can sleep on the premises." 

17. He drew attention to that document, at page 244, as giving the landlords' agents notice before the signing of the lease, so as to make them well aware of the Applicant's occupation of the premises. 

18. In letters, dated 10th December 1993 and 29th April 1994, written for the Respondent's Director of Finance the landlords' agents were asked for further information because the Applicant had recently made an application for housing benefit and was claiming to reside at the subject premises. The landlords were asked to confirm in writing that "a proportion of his rent is for residential accommodation". 

19. By letter of 6th March 1995, at page 226, to which I have already referred, the landlords' agents wrote to the Respondent that: 

"We write to advise you that the letting is entirely a commercial one and in no part residential and neither is there any shorthold tenancy agreement." 

20. Despite the terms of that letter Mr Vaughan contended that the fact that the Applicant moved into the premises before he ever signed the lease was a relevant fact which the Board failed to take into consideration. Mr Vaughan cited a sentence from the judgment of Evershed LJ in Wolfe v Hogan 49 [1949] 2 KB 194 at 203 in support of his submission as to the Applicant's status. That sentence reads: 

"Again I wish to make it quite plain that I am saying nothing which should be taken as indicating that if a tenant does change the user and creates out what was formerly a shop a dwelling-house, and if that fact is fully known to and accepted by the other party to the contract, whether or not there is a prohibition, the result may not very well be that there will then be inferred a contract to let as a dwelling-house, although it may be a different contract in essentials from the contract which was originally made and expressed." 

21. He also quoted a sentence from Cooper and Another v Henderson EG, vol 263, on August 14 1982, at page 592 at 593 in which Cumming-Bruce LJ said: 

"On any view the tenant pending notice to quit had got a right to stay, unless he had forfeited that right by virtue of breach of covenant, notice to remedy which had been properly given, followed by appropriate proceedings." 

22. He said that the Applicant was in one of three alternative positions: firstly, he had moved in and obtained residential occupation prior to signing the lease in January 1992; secondly, he could rely on estoppel; or thirdly, he had the right to stay until proceedings by the landlords to extinguish that right were completed. Mr Vaughan did not argue that the Board was expected to go into these possibilities but submitted that the Applicant had some form of right to reside and was residing there as a fact, and that the Board needed to add those conclusions on to the benefit regulations and, in particular, regulation 10. Mr Vaughan submitted that the Board was wrong in concentrating on regulation 10(a) when they should have gone on to consider regulation 10(b). 

23. Mr Vaughan concluded by making a submission based on the position in relation to council tax in sections 3 and 6 of the Local Government Finance Act 1992. The submission was only faintly argued and my conclusion was that those sections could not assist him in this application, in particular by reference to section 6. 

24. Mr Findlay for the Respondents contended that there was only one issue raised by the Applicant, which was whether the payments were payments he was liable to make in respect of a dwelling. There never had been any dispute as to his occupation of the premises. The Respondents' submissions to the Board were that the Applicant's claim had been rejected on the grounds that there was no agreement between him and his landlord for domestic occupation and, therefore, no domestic rental liability for the premises. Mr Williams' rental liability was strictly on a commercial basis and, therefore, not eligible for housing benefit. There was no issue that this was not the Applicant's home and, therefore, the Applicant's submission failed at the first hurdle. 

25. Mr Findlay reminded me of what was said as to the status of the Board in R v Housing Benefits Review Board for East Devon, ex parte Gibson 35 HLR 487 at 494. There the Master of the Rolls said: 

"Thirdly, it has been emphasised, and quite rightly emphasised, that the judgment as to whether the statutory criteria are met, and the judgment as to whether a discretion should be exercised or not, is conferred in the first instance on the local authority and in the second instance on the Review Board, and in no circumstances whatever on any court. There cannot, accordingly, be any circumstances in which it could be proper for the court to seek to substitute its own judgment for that of the local people to whom this extremely sensitive task is entrusted. 

Fourthly, it must be recalled that the review body is a lay body, whether or not it has a legal clerk, and the its reasons cannot fairly be required to display the skills which draftsman would be expected to bring to them. It is enough if they convey the substance of the Review Board's decision and the reasons for it, however inexpertly these are set out. That submission is one with which I again unreservedly agree. I have the greatest sympathy with lay councillors called on to interpret and apply these far from straightforward regulations. It would nonetheless be a source of mischief if the courts were to demand standards of drafting which would in practice would be unattainable. Having said that, regulation 83(4) does not require a statement of the reasons for such decisions and of its findings on the questions of fact material thereto, and the court cannot absolve the Review Board from that obligation." 

26. In looking at the meaning of the word "liable" in section 130(1) of the Social Security Contributions and Benefits Act 1992, Mr Findlay took me to R v Sheffield Housing Board, ex parte Smith 28 HLR 28 at 39, where it was held that the word "liable" meant "legally liable", ie subject to an enforceable obligation to pay as distinct from a moral commitment. He submitted, accordingly, that the obligation to pay rent came from the lease and the lease had never been replaced by any subsequent agreement. 

27. As to the guidance given by the Department of Social Security, Mr Findlay submitted that while it was right to bear it in mind there was no requirement for the courts to have regard to it, and paragraph 4.43 left out any consideration of whether the landlord had agreed to any conversion that was made. I also remind myself, in connection with Mr Findlay's argument, that paragraph 4.43 starts off with the words: 

"Where a business has ceased to operate, and the relevant premises are no longer used for business purposes..." 

28. Mr Findlay adopted in his argument what was said, inter alia , about Wolfe v Hogan in McGarry on the Rent Acts at page 88. The text reads: 

"Thus, if premises are let for business purposes, the tenant cannot claim that they have been converted into a dwelling-house merely because somebody lives on the premises. 'The important matter is the rights under the lease, not the de facto use'. 'If the lease contains an express provision as to the purpose of letting, it is not necessary to look further' and so 'if an agreement were to let premises as a barn, the tenant, even though he lived there, could not be heard to say they were let as a dwelling-house. The court will not admit oral evidence to contradict the terms of a written agreement, but such evidence will be admitted to establish that a party entered into the agreement in reliance upon a representation made to him by the other party to the agreement before he signed it that a term of the agreement would not be enforced against him. Such a representation has the force of a collateral contract and will bind the representor. Yet a landlord may at any time rely on a covenant against residing on the premises despite having waived past breaches of it." 

29. It was to the first sentence of that quotation that the reference to Wolfe v Hogan was appended by a footnote. 

30. Mr Findlay also took me to the words of Wolfe v Hogan further on. On page 593 Cumming-Bruce LJ said: 

"As to estoppel, I accept Mr Munro's submission that, on the facts found by the judge, there is no evidence of such a representation express or implied as to found a promissory estoppel, that is to say a promise by the landlord that he would never enforce covenant 2(5) against the tenant. In the light of the evidence given by the defendant when he described how the landlord let him live there while he was looking for a flat, it is certainly very difficult to see how the facts which come under the general description of waiver can be erected into the edifice of a promissory estoppel." 

31. Mr Findlay refers to the fact that in the Applicant's letter of 6th August 1991 he says that he is acting as night watchman and draws attention to the provision in the lease which says that "no one can sleep on the premises". The Applicant says in his affidavit that he signed a copy of the lease on 31st January 1992, and it is clear that the lease contained a covenant forbidding the use of any part of the premises to be used as a private dwelling. He draws attention to the submissions put by the Applicant to the Board at pages 235 to 237 as well as to what was set out in the Form 86A and indeed in the skeleton argument. He draws attention to the fact that the point that the Applicant had moved into the premises before he signed a lease was not raised in any of these documents as a distinct argument. 

32. Mr Findlay stresses that there has to be a legal liability to make payments in respect of a dwelling for section 130 of the Act to apply, and submits that the legal liability here is to make payments in respect of commercial premises. There is here no oral agreement to vary or such long use as might provide an alternative basis which there was not in this case. The Board was therefore entitled to hold that the Applicant was not entitled to housing benefit. Any question of waiver did not change the nature of the tenancy. Equally there was no question of estoppel since the mere acceptance of rent did not found an estoppel. The right to stay in the premises did not mean that the liability to pay rent arose under a residential lease since it was still payment under the commercial lease. Since there was no oral agreement, no estoppel arose. Mr Findlay went to the findings of material fact and stressed that the Board had found against an oral agreement. This was clear from the first two sentences at page 176 which said: 

"The Board having considered all the presented evidence found that there was no tenancy agreement for domestic occupation at 226A Wilderspool Causeway. In finding this the Board had particular regard to HBR 39/28 which confirmed that there was no tenancy agreement for domestic occupation at the premises." 

33. He contended that this was the principle finding of fact and it was not vitiated by the error which occurred in a later sentence which read: 

"The Board further found that no rent book existed between the landlord and tenant and in correspondence from Mr William's representative HBR 39/22A it was correctly acknowledged that such would be necessary in a domestic letting." 

34. The error made in that sentence was therefore not determinative of the issue. The Board's foremost consideration was clearly the letter from the landlord, at page 226, which said: 

"... that the letting is entirely a commercial one and in no part residential and neither is there any Shorthold Tenancy Agreement." 

35. Mr Vaughan in reply contended that the Applicant had a legal liability to pay for the premises and whether the use was commercial or domestic was not a relevant consideration because of section 137. All Mr Vaughan contended he need prove was that his client was there, that he had a residential occupation and that he was liable to make payments. The mechanism existed under regulation 10(4) for division of the rental into separate parts for the residential and the business use and that the exercise should have been undertaken by the Board. Mr Vaughan also submitted that the Board's reference to the necessity for a rent book could not be ignored since the finding went towards supporting a primary finding of fact. Alternatively the finding as to the need for a rent book was an irrelevance upon which the Board relied. 

36. I am satisfied that Mr Vaughan's arguments cannot prevail. It is not sufficient, as he submits, that his client is in the premises and is in residential occupation and is making payments. Under section 130 of the Act housing benefit is payable only if a person "is liable to make payments in respect of a dwelling". "Dwelling" is defined in section 137 as meaning "... any residential accommodation..." It is clear that this Applicant is not liable to make payments in respect of a dwelling or residential accommodation but is liable to make payments in respect of commercial premises under the terms of a business lease. The fact that he has taken up residence in those premises, in a particular part of them which he had fitted to use for sleeping, and continued to pay rent and that the landlords are aware of those facts cannot and does not in this case alter the position. The Rent Act cases cited to me, though decided under a different Act, are a true analogy in relation to the position of this application. 

37. I remind myself of what was said in the Sheffield case and I am satisfied that the Board was entitled, on the evidence, to come to a conclusion of fact "... that there was no tenancy agreement for domestic occupation at the premises..." and "that the Board had particular regard to [the letter of 6th March 1995], which confirmed that there was no tenancy agreement for domestic occupation" at those very premises. 

38. The Board accepted the evidence of the landlord's agents in their letter of 6th March 1995 that the letting was entirely commercial and in no part residential and did not believe the Applicant's evidence that there was a subsequent oral agreement. That was a conclusion to which they were entitled to come and is not vitiated by the error in their subsidiary finding as to the so-called necessity for a rent book. 

39. Since I find they were entitled to come to that conclusion, it follows that this application fails against the Respondent Board and accordingly it is dismissed. 

40. MR FINDLAY: My Lord, I would like to make an application for costs? I know that the Applicant is legally aided, and it would be the normal Order not to be enforced without the leave of the court, but as there are other proceedings between the parties, it may become relevant at a later stage. 

41. MR JUSTICE HIDDEN: You are asking for the football pool Order? 

42. MR FINDLAY: My Lord, absolutely. 

43. MR JUSTICE HIDDEN: What do you say, Mr Vaughan? 

44. MR VAUGHAN: My Lord, I have to accept that obviously the application has failed. The Applicant, as you have heard, is legally aided so I would ask for legal aid taxation. In my respectful submission, the point which Mr Williams brought to this court was one which had not been determined beforehand and that the status of the obligation to pay rent had to be domestic. Consequently, I think there was no urgency in bringing the proceedings, though obviously I concede that we did not succeed. It is my respectful submission that the Order, although it could be enforced without the leave of the court, is unnecessary in the circumstances of this particular case. 

45. MR JUSTICE HIDDEN: I shall order legal aid taxation and I shall also order the Respondents' costs. The Order is not to be enforced without the leave of this court or the Court of Appeal. I am grateful to you both. 
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