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Council on Tribunals

81 Chancery Lane

London

WC2A 1BQ

August 2005 

Dear Mr Catherall, 

Re: The Use and Value of Oral Hearings in the Administrative Justice System

1) London Advice Services Alliance (LASA) welcomes the opportunity to respond to the Council of Tribunals consultation on the use and value of oral hearings. We hope that our comments are helpful in the Council and the Administrative Justice Council in taking forward this very important debate.

2) LASA is a charitable voluntary organisation that supports London advice agencies with a range of second tier services covering three main areas:

· welfare benefits, including representation at social security appeal tribunals, training and the Rightsnet website for advisers;

· information systems technology (IST) support, including healthchecks, training and support, and a multilingual website;

· policy and development work, promoting the role of independent advice agencies at local, regional and national levels.

3) Our response is informed by the work of LASA’s Appeals Team. The Team took on 216 new cases in 2004/05, with clients referred to them by London-wide advice agencies, as well as housing associations, solicitors’ offices, social services departments and other organisations working with people in receipt of social security benefits and tax credits. Of cases closed over the same period, there were 141 cases that went to hearing at which a decision was given, a LASA representative attended and the outcome is known. 124 cases were successful and 17 were not, giving a success rate of 87%. Just over £1,000,000 was raised for clients in 2004/05.

4) Additionally, LASA co-ordinates and hosts the London Advice Forum which brings together the advice networks and organisations working in London, representing over 1000 members among London’s voluntary sector
. The aims of the forum include promoting the role, value, and diversity of advice work across London, and the dissemination and sharing of information between the advice networks. Our response, although informed by information and knowledge disseminated between members of the forum, should only be seen as representative of the views of LASA, rather than of any of the networks or organisations themselves.

5) Given the nature of our work, our response is concentrating on SSAT and OSSC hearings. The greatest proportion of appeals that occur under the tribunals system as a whole are made to SSATs
. Analysis of the ratio of oral hearings against paper hearings with regards to SSATs indicates that there are more than twice as many oral hearings as paper hearings taking place
. Therefore, any fundamental structural changes to the oral hearings available to complainants would appear to have the greatest potential effects on claimants of social security benefits and tax credits, often people with the lowest incomes.

Introduction

6) We begin our response with a general view that the nature and structure of the questions posed within the consultation paper do not, in our opinion, serve to provoke an appreciation of the basic need for social security appeal tribunals to continue to exist in order to provide a legal remedy for claimants denied their rightful and legal benefit and tax credit entitlements.

7) We appreciate that the questions are based on perceived viewpoints about the advantages and disadvantages of formal oral hearings from a number of recent papers and consultations. However, to then transpose these view points byway of comparisons between oral hearings and other minimally defined alternative dispute resolution processes seems both unhelpful and somewhat misguided.

8) SSATs are not concerned with arbitrating in dispute resolution between warring parties, but instead with establishing legal entitlement to social security benefits. So, it must be remembered that there is a fundamental difference between the approach of a SSAT holding a formal oral hearing and, for example, an Ombudsman investigation. 

9) Ombudsman investigations aim to consider both sides of the dispute in order to narrow issues down, to decide whether there is a case to be answered, and to make a reasoned judgement that is fair. Often, their judgements are not legally enforceable and may involve a compromise between both sides being reached. Further, most existing Ombudsman expect the complainant to provide copies of all relevant documents with their complaint.

10) This contrasts sharply with what takes place when a claimant lodges an appeal against a social security benefit or tax credit decision, and the subsequent duties of the SSAT. In these cases, it is for the DWP, local authority or HMRC to provide a submission bundle explaining why they think their decision is correct, with all relevant legislation quoted and appropriate documents and evidence. At the SSAT hearing, the tribunal can consider oral and written evidence from the appellant, and occasionally presenting officer, in order to establish pertinent facts and apply these to relevant legislation in relation to the appellant’s circumstances when making their decision. It has been firmly established in case law that SSATs cannot bargain with appellants when reaching their decisions
.

11) Further, the President of the Appeals Service has recently noted
 that:

“Too much emphasis is being placed by the Agencies on processes and targets, it is as if they are saying that if they could only get the process right then the outcome decision must be right too.” as well as noting that:

“Agencies must accept that decision-making is a complicated process involving complex human situations and personal circumstances superimposed on which is a sophisticated system of law. The exercise of sound judgement in these circumstances is at the heart of what we are trying to achieve because it has such a profound effect upon the life of the individual.”

12) Essentially, the President is highlighting the crucial fact that decision making with regards to social security benefits requires much more intuitive analysis of individual circumstances as they apply to social security legislation than can be provided by simply putting in place procedures or processes that merely give the appearance of reconsideration of a decision. An undoubted strength of SSATs and OSSCs is the fact that they require the Agency making a decision to at least justify their reasoning and evidence for the decision in legal terms. The question we pose if whether any alternative form of dispute resolution for social security decision making, other than SSATs/OSSCs, could actually fulfil this function, rather than merely adding another ineffectual process that fails to provide proper legal remedy to rectify defective decisions? 

13) It must be remembered that there are already processes and procedures for agencies, such as the Department for Work and Pensions, when taking decisions to revise their original decisions internally, yet that this rarely results in disputed decisions being overturned. Again, the President notes
 that:

“Additional evidence was provided in the largest proportion of overturned cases and this evidence was often in the form of oral evidence provided by the appellant at the hearing.” and that:

“The significance of the evidence of the appellant is often understated. The tribunal took a different view of the same evidence in some cases because they considered that the Agencies had been wrong not to accept evidence before it or had not given evidence enough weight.”

14) In light of these comments, we would ask whether any alternative form of dispute resolution could meet the standards expected in terms of evidence gathering and consideration, especially if the provision of such information by the agency taking the decision was not at the heart of the reconsideration process?

15) Finally, we are especially disappointed that this consultation seems to have tacitly accepted the previously expressed notions that appellant representatives do not have any bearing, or even have negative influence, on the oral hearing experience
.

16) We would strongly argue that, unsurprisingly given the nature of LASA’s Appeals Team work, the role of appeal representatives can overcome many of the perceived problems that are taken to exist in relation to oral hearings. Of fundamental importance is the fact that representatives are needed not due to the nature of the SSAT hearing itself, but due to the complexity of the applicable social security legislation and how that is applied to an appellant’s individual case.

17) We feel that appeal representatives can actually be very useful to the oral hearing process in weeding out hopeless cases, ensuring all relevant and appropriate evidence is gathered in advance of the hearing, preparing appellants for what will take place at the hearing, and preparing submissions of legal argument. They can ensure that appellants understand the limits of jurisdiction of a SSAT, that appellants provide oral evidence pertinent to their case rather than unrelated issues, and can assist in post-hearing work in relation to affected benefits and so forth.

18) The value of appeal representatives attending oral hearings with their clients can be gleaned from statistics on success rates at the hearings
:

· Paper hearings


21.9%

· Appellant only attending

55.8%

· Representative only attending
57.7%

· Both attending


67.8%

19) We would also highlight the success rate of LASA’s Appeals Team, which is in excess of 80%, as demonstrating the value of a dedicated service offering representation to appellants.

Specific Questions

1) Are oral hearings more or less user-friendly than other dispute resolution processes?

In terms of expectations placed upon individuals, we submit that SSATs are generally speaking more user-friendly, in that the onus for justification of a decision rests with the decision-making department. This department is expected to produce an appeal bundle that clearly explains the reasoning for the decision, including relevant evidence and legislation, if an appellant disputes a decision. 

Further, provided objective grounds for dispute have been identified by the appellant, that is beyond simply stating that a decision is wrong or stating a decision is wrong on grounds without substance, then the decision-making department must, in law, provide a response as detailed above. Other forms of dispute resolution place much more onus on individuals to extrapolate what wrong has been done to them and what grounds they have for complaining. There appears to be much more expectation on individuals to provide evidence of wrongdoing against them in other forms of dispute resolution.

2) Do some users find it easier or harder to express themselves through speaking and, if so can you estimate what proportion?

Obviously, some appellants find it harder to express themselves than others. This can be for many reasons, from language and linguistic difficulties, through to mental health problems. The nature of social security claimants and their circumstances inevitably means LASA’s appeal representatives deal with clients who experience these type of issues.

Through their specialist knowledge and skills, both of their clients and of the issues involved, the appeals representatives can usually ensure that appellants are aware of what they will be asked about, and are prepared for the questioning that will occur. By undertaking initial interviews with clients in advance of hearings, the representatives can produce submissions that summarise the crucial aspects of the case, thereby concentrating the minds of all concerned on matters of substance and easing the amount of questioning necessary.

Finally, it should be pointed out that appellants who experience problems with speaking would almost inevitably experience problems expressing themselves in other ways. The levels of literacy that appear to be expected in making a complaint to an Ombudsman could certainly mitigate against some people being able to pursue their complaint. The intrinsic nature of a dispute resolution process cannot resolve the communication alone, whereas suitable, appropriate and accessible advice and assistance can make a great deal of difference.

3) Do oral hearings increase or decrease the cost of determining a dispute, and if so please explain why and by how much?

We appreciate that efficiencies and cost savings must be considered when public services are being delivered. However, in our view, in relation to social security benefits and tax credits, there must be at the forefront of any developments an appreciation of the need for those people with the lowest incomes to have their legal entitlements to this income protected, regardless of cost.

Any system of dispute resolution that is bought in on the cheap will inevitably fail to serve properly those appellants who are most in need of assistance. Clients with language issues, mental and physical health problems, basic skills deficits and so on require intensive advice and assistance to ensure that their circumstances are considered properly. The savings to the government by reducing access to justice for such groups will impact on many other public services which will subsequently need to deal with the fall out from incorrect decisions being arrived at.

For example, any potential savings from not having a disability expert when making a decision on disability benefits runs the risk of decisions being taken that do not appreciate the nuances of disability and how it affects individuals. This could then lead to erroneously reduced levels of benefit being awarded, thus affecting the health and wellbeing of the disabled person, putting a strain on other statutory health and care support services.

We cannot support any measures to reform the dispute resolution system that are predicated on reducing costs, rather than being aimed at ensuring justice and fairness for all who need to challenge benefit entitlement decisions.

4) Are oral hearings more or less effective than other processes in dealing with complex matters?

By their intrinsic nature, decisions relating to social security benefit entitlement are made on the basis of complex legislation. Overlaying the complexity of the legislation is the individuality and complications of an appellant’s particular circumstances. We are firmly of the view that SSAT hearings are, generally speaking, very effective at unpicking and understanding these complexities when making decisions.

5) Are oral hearings more or less effective than other processes where evidence and credibility are in question, and if so in what way?

We would simply repeat the statements from the President of the Appeals Service, where he notes
 that:

“Additional evidence was provided in the largest proportion of overturned cases and this evidence was often in the form of oral evidence provided by the appellant at the hearing.” and that:

“The significance of the evidence of the appellant is often understated. The tribunal took a different view of the same evidence in some cases because they considered that the Agencies had been wrong not to accept evidence before it or had not given evidence enough weight.”

6) Are oral hearings more or less effective at uncovering evidence not otherwise disclosed, and if so how?

In many ways, we feel that SSATs are very effective in uncovering evidence not previously disclosed. This is because of the long-established inquisitorial functions of SSATs – chairs and wing members can unpick the often-complicated personal circumstances of appellants, using existing written evidence as a starting point, and then examine oral responses to assess credibility and consistency.

7) Are oral hearings more or less legalistic and daunting than other dispute resolution processes?

In our opinion, the availability of independent representation can overcome concerns from appellants as to the legal knowledge necessary to adequately present their case. Obviously, the manner and approach of the tribunal chair and wing members, the information available to appellants prior to hearing, and the appellants own knowledge will also contribute to their views on this question.

However, there is also an important point of principle to raise under this question. As entitlement to social security benefits is a legal right, there should inevitably be a robust legal approach taken in resolving disputes as to entitlement. The ability of appellants to further appeal their case to OSSCs on points of law, where they are unhappy with the SSAT decision, means that legal precedent and case law is created that assists decision making in similar cases.

Introducing any system that removes the fundamental legal basis of independent decision making as it currently exists could well undermine this procedure, to the detriment of claimants, including appellants, as well as decision makers themselves.

8) Is the opportunity to have a “day in court” important to users and can it be satisfied only through an oral hearing?

For many of the Appeals Team clients, the ability to be able to explain why they are unhappy with a decision is very important to them. Often, clients express some hesitation and/or doubt about attending or speaking, but state that nevertheless, they will go along to their appeal hearing as they feel it is important to deal with the matter face-to-face, rather than speaking to a faceless decision maker on the other end of a telephone.

9) Are oral hearings more or less time consuming for participants than other dispute resolution processes?

10) From the date a dispute resolution process is started to the date an agreement, recommendation, or decision is made, what impact does the oral component of the process have on the overall length of the process?

Statistics from the Appeals Service would indicate that the average waiting time for most appeals to be heard has reduced year on year over the last three years
. The latest average waiting time for an appeal is 10.4 weeks.

This contrasts sharply with the Financial Services Ombudsman, for example, who state that they will endeavour to make a decision within six months. Or the Health Service Ombudsman, who have a target to reach a decision within 0-6 months in only 60% of cases.

11)  Are oral hearings the best or only way in which to ensure that justice is perceived to be done both by the participants themselves and the public at large?

We are of the firm opinion that SSAT and OSSC hearings are the best way in ensuring that justice is perceived to be done, for a number of reasons. The tribunals have legal status, they decide legal questions of entitlement to social security benefits, they conduct hearings in public, their judgements are legally enforceable, and with Social Security Commissioners, decisions can set legal precedents that can be helpful in taking decisions in similar cases. Tribunal chairs often begin the SSAT by stating their independence from the DWP, local authority or HMRC which adds to this effect.

12)  Do oral hearings inhibit some potential users?

As stated previously, LASA is firmly of the opinion that accessible, independent advice and representation being available to appellants in advance of their hearings is a key factor in ensuring that potential users are not inhibited.

13) Are difficulties in securing attendance and appropriate venue, etc valid concerns?

The biggest concern LASA currently has is that the rationalisation of the Tribunal service will lead to less venues, and thus create more travel burdens upon appellants. Otherwise, we argue that well resourced and managed administration is a key to this issue and do not provide any basis for arguing that oral hearings should not continue for questions related to social security entitlement questions.

The Style of Oral Hearings and Range of Other Oral Elements

The statement that tribunals traditionally “have adopted an adversarial style of procedure at an oral hearing” runs counter to well-established case law concerning the operations and administration of SSATs.

In a recent House of Lords judgement
, Baroness Hale noted that:

61. Ever since the decision of the Divisional Court in R v Medical Appeal Tribunal (North Midland Region), Ex p Hubble [1958] 2 QB 228, it has been accepted that the process of benefits adjudication is inquisitorial rather than adversarial. Diplock J as he then was said this of an industrial injury benefit claim at p 240:

"A claim by an insured person to benefit under the Act is not truly analogous to a lis inter partes. A claim to benefit is a claim to receive money out of the insurance funds . . . Any such claim requires investigation to determine whether any, and if so, what amount of benefit is payable out of the fund. In such an investigation, the minister or the insurance officer is not a party adverse to the claimant. If analogy be sought in the other branches of the law, it is to be found in an inquest rather than in an action."

There are also numerous Commissioners’ Decisions on the inquisitorial function of SSATs
.

Again, this reiterates points made earlier that entitlement to social security benefits is a legal question that requires considered judgement of all the legislation, facts and evidence when decisions are made – it is not about mediating between warring parties. This encapsulates both why we feel that SSAT and OSSC oral hearings should remain as the primary method of resolving disputes on benefit entitlement as well as why we feel that the questions in the consultation paper make assumptions that do not necessarily serve to examine the strengths of SSAT oral hearings.

We would be happy to discuss any of the points raised above with the Council of Tribunals if so wished, and look forward to future debates on this important subject.

Yours Sincerely

Paul Treloar

Policy Officer

London Advice Services Alliance

Universal House

88-94 Wentworth Street

London 

E1 7SA

Tel: 020 7377 2798

Fax: 020 7247 4725

e-mail: ptreloar@lasa.org.uk 

www.lasa.org.uk 

� The networks and organisations include Advice Services Alliance, Advice UK London Region, Age Concern London, Citizens Advice London region, DIAL UK, Law Centres Federation, Legal Action Group, Shelter South and London Region, and Youth Access.


� See, for example, Transforming Public Services: Complaints, Redress and Tribunals white paper, July 2004, paragraph 3.28 – in period 01/04/03-31/03/04, the Appeals Service dealt with 236,657 appeals, against 204,044 appeals going to other tribunals, excluding Employment Tribunals. 


For Employment Tribunals, there were 115,042 applications registered in 2003-04, with a reduction to 86,181 claims registered in 2004-05 following changes to relevant legislation. Employment Tribunals Service Annual Report and Accounts 2004-05.


� See, for example, the DWP Quarterly Appeal Tribunal Statistics available at � HYPERLINK "http://www.dwp.gov.uk/asd/qat.asp" ��http://www.dwp.gov.uk/asd/qat.asp� 


� See CSDLA/606/2003: This decision noted a tribunal's complete and utter disregard of common law justice and the convention of human rights:





"Never have I seen an instance where a tribunal has shown such a lack of essential judicial instinct." 





The Tribunal applied pressure on a claimant by offering her the high rate mobility component, whilst at the same time expressing doubts about whether she was virtually unable to walk. In return for this concession, the claimant agreed not to pursue an application for the care component which meant that it was not considered at all.





� See paragraphs 1.7-1.8, President’s Report 2004-2005, Report by the President of Appeal Tribunals on the standards of decision-making by the Secretary of State, The Appeals Service July 2005


� Ibid paragraph 2.5


� See, for example, Leggat’s comments that “representation not only often adds unnecessarily to cost, formality and delay, but it also works against the objective of making tribunals directly and easily accessible to the full range of potential users.” Tribunals for Users One System, One Service Report of the Review of Tribunals by Sir Andrew Leggat, March 2001


� Quarterly Appeal Tribunal Statistics, December 2004, DWP


� Ibid paragraph 2.5


� See Appendix 1, President’s Report 2004-2005, Report by the President of Appeal Tribunals on the standards of decision-making by the Secretary of State, The Appeals Service July 2005


� Kerr (AP) (Respondent) v. Department for Social Development (Appellants) (Northern Ireland)


� See, for example, CIB/14442/96, para. 15, “I would emphasise that in incapacity benefit cases just as much as in other appeals coming before tribunals under the Social Security Acts, the function of the tribunal is an inquisitorial one, whose object is the ascertainment of the claimant’s true benefit entitlement and the determination of all relevant questions”, and CSDLA/606/03, para. 14, “benefit adjudication is inquisitorial not adversarial. On the one hand, entitlement is a matter of right if the appropriate criteria prescribed by statute are made out; on the other hand, as benefits are funded by the public money, the same should in no circumstances be awarded unless such criteria are established having regard to the appropriate onus and standard of proof”.
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