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Speakers.

Bethan Harris   - Recent Developments in Housing Benefit.

BH produced a comprehensive paper on the recent commissioner’s decisions on housing benefit. The paper considers the recent case law in a number of areas; 

1) Evidence 

2) Backdating Reg 72(15) Challenges to Rent Officer’s determinations reg 12 A

3) Liability to make payments in respect of a dwelling Reg 6 (CH/1618/2002)

4) Tenancies not on a commercial basis Reg 7(1) (a)  (CH/0627/2002)
5) Tenant formally occupied dwelling as landlord’s partner reg 7(1)( c)(i) (CH/1205/2003); reg 7 (1)(d) (Tucker) and (h) (CH/3853/2001) (1)(l) (CSHB/718/2002)

6) Circumstances in which a person is or is not treated as occupying a dwelling as his home Reg 5 (Waite) recalled prisoners.

7) Overpayments

The paper also includes details of:

1) Anti social behaviour Bill

2) New flat Housing Benefit

A copy of this paper is attached to these minutes.

During the course of her talk BH said that the verification framework was a tool used by local authorities (“LA”) to administer benefit (for which the LA received government funding) but as far as the law was concerned the framework was irrelevant.  This was confirmed in CH/5088/2002, which held that the traditional rules of evidence apply.  This decision may be useful in challenging the rigid mindset that can sometimes found in housing departments.

BH also drew attention to the developments in good cause and CH/0393/2003 which was a case involving a mentally disabled claimant.  The Commissioner held that the claimant’s mental age should be taken into account.  CSHC/352/2002 was a case where the claimant said she did not receive an invitation to renew her claim for benefit, and produced evidence that her post was unreliable etc.  The Commissioner held that non-receipt of the invitation letter was a relevant factor in good cause cases.  Showing that such an invitation has been posted to the claimant may not be enough if there was evidence that the claimant did not receive it.  This is a contrast from other situations in social security law where posting is deemed to be good services, e.g. notice of a tribunal hearing date. 

On the question of liability to make payments under reg. 6 BH said the starting point was the guidance in CSHB/718/2002 and CH/1618/2002.

BH referred to a number of decisions dealing with the circumstances in which a person is not liable to make payments under reg.7.  CH/0627/2002 sets out principles derived from case law on when a tenancy is not on a commercial basis (reg.7(1)(a)).  BH drew attention to CH/0106/2002 in which the Commissioner held that where a landlord charged one rent but in practice accepted the HB actually paid (i.e. after the HB maximum rent had been determined), this was a sensible commercial decision and reg.7 should not apply in those circumstances.

A challenge to the reg.7 provisions excluding classes of individuals from the HB scheme failed based on human rights arguments failed – see R(Tucker) v SoS for Social Security [2001] EWCA 1645.  The court held that reg. 7 (1)(d) excluding a tenant who was an ex-partner of the landlord with whom she had a child and who had been receiving HB for the previous 9 years was caught by reg.7.  While article 8 may be engaged it did not confer a right to a home and in any event the provision were proportionate to the aim of preventing abuse of the HB scheme.

.

Questions / discussion relating to Betham’s talk.

Concern was raised about the problems in getting all the necessary evidence from housing benefit departments despite being under a duty to disclose everything that is potentially relevant to the appeal (CH/396/2002).  It was suggested that a data protection application might be a useful tool.  Where the LA fails to adduce evidence necessary to establish facts that are in dispute then the tribunal always has the option of draw negative inferences against the local authority as an alternative to adjourning to allow the local authority another chance to obtain the evidence (see CIB/4137/2001 para 16 and CG/1195/2002 para 7)

In relation to the reforms to HB and the pilot schemes some wondered how the “extra” HB would be treated if a claimant managed to find accommodation below the flat –level rent. It was felt that they would be able to keep this money as housing benefit does not count as income for IS and JSA.

There was a discussion around the problems in getting information from rent officers about how they calculate market rents. There appears to be a disparity of practice e.g. Newport council are very forthcoming but Lambeth are not!  JR was suggested as a possible way forward – see R (Cumpsty) v Rent Service [2002] EWHC 2526 Admin 8 Nov 2002 (LAG June 2003 which held that the decision making mechanism was article 6 compliant).
Desmond Rutledge’s talk on Overpayments and Recovery of HB and CTB

DR has produced a comprehensive paper a copy of which is attached.

DR spoke to this paper flagging up the following points.

In rare cases, there overpayment case presented by the local authority may be so defective that it is possible to mount a knock out blow without having to deal with the substantive issues.

The traditional line of attack in HB cases - defective notice and no evidence that a valid decision has been made – has not found favour at Commissioner level.  At tribunal level the usual response if for the case to be adjourned so the department can fill the gaps in the case.  As a result any procedural defects can be cured before the case is determined at tribunal.  The recent Tribunal of Commissioners in CH/5216/2001 et al said that since tribunals took over from JR the number of HB cases that will be summary allowed for procedural defects is likely to be “extremely rare.”

DR suggested that a more fruitful approach may be one based upon the terms of the decision itself, do these make sense, see CSIS/1298/01 a case involving an overpayment decision based upon a change of circumstance which should have been a revision based upon ignorance of a material fact.  The Commissioner held she had no power to cure this ‘defect’ as there is no power to convert a revision into a supersession.  

Another approach which adviser may have underestimated is to simply look at the quality of the evidence and submissions in the presentation of the case and where appropriate argue that it falls so far below the minimum standard required to discharge the burden of proof then the local authority should lose automatically – see Commissioner Howell comments in CDLA/5076/2001 para 4.

DR also drew attention to how LA practice in recording contacts by phone and what LA reception staff did or did not say to claimants has been the subject of judicial comment in CH/4065/2002 and CH/3526/2002
The central part of the talk was the circumstances in which a HB overpayment will not be recovered – the provision in reg 99 for “official error”.

Following Mr Commissioner Jacob’s analysis in CH/3320/02 reg 99 the provision was   broken down into three questions;

1) Did the LA cause the O/P by mistake?

2) Did the claimant or the landlord cause or contribute to the LA’s omission?

3) Could the claimant or landlord reasonably have been expected to realise an overpayment was being made?

DR said that there are a number of decisions on what amounts to an official error and provide examples of how the principle is applied in particular cases.  It was important to see the way the three elements fitted together.  For example, if there was no official error then the fact someone did not realise they were being overpaid was irrelevant.  Also, even if there was an official error, if the claimant contributed to the overpayment, then they could still be held liable.  This can be illustrated by examples in recent case law.

DR then referred briefly to landlords’ duty to report changes (see CH/2791/2003) and how landlords can be held liable for an overpayment even when they are have not at fault, e.g. when the tenant fails to renew HB in time.  DR said this explains why they brought the challenge to the LA’s discretion to recover from the landlord rather than the claimant in CH/4943/2001, allowed on appeal in SofS forWork and Pensions v Chiltern DC and Warden HA [2003] EWCA Civ 508.  A Tribunal of Commissioners has ruled on the repercussions of this decision.  They held that any challenge to the local authority’s decision to choose one party from whom to recover the overpayment is limited to public law grounds only, the tribunal cannot consider the merits of the case itself.  

Questions / discussion relating to Desmond’s talk.
There was a discussion about the Chiltern case.  FS said it the Tribunal’s decision not to let the tribunal consider the merits of the case did not seem to fit in with the Court of Appeal comments that while it may be easier to recover from the landlord it may be unfair as the reasons for the overpayment are not within the knowledge of the landlord (para 5).  BH observed that tribunals may be more willing to have some regard to the factual context.  When homeless reviews were transformed from the High Court to the County Court, district judges tended to be more sympathetic than the high court.   

There was a discussion about the circumstances in which a claimant might want to take the issue with whom the recovery should be made from to a tribunal.  For example, where couples split up recovery tends to be made against the remaining partner.  There appear to be obvious advantages in HB being recovered by way of small deductions from ongoing benefit and that it remains an unsecured debt with the HB Section.  On the other hand if the overpayment was recovered direct from the Landlord, then this in turn can create rent arrears for the tenant with the possibility of triggering possession proceedings for rent arrears. 

Information Exchange.
There was a general discussion on disclosure of evidence and it seems that practices vary from borough to borough.

PS gave details of a JR he was involved in against TAS where a claimant had been refused benefit on the grounds of residency based on statements from neighbours.  PS had requested disclosure of information relating to this evidence but the Regional Chairman had refused on the grounds that the neighbours feared retaliation.  PS successfully argued that the material could be disclosed with details of the addresses deleted as in papers in child support cases.

PR asked for information about the position of Polish asylum seekers once they became EU citizens.  She referred to the official guidance (HB/CTB Guidance Manual April 2002 at Annex C) that if the Home Office issue a requirement to leave letter on the basis that the claimant is not lawfully present in the UK because they are not economically active then in those circumstances HB/CTB will not be payable.  The general feeling was this issue had been decided by the House of Lords in Remillen v SofS for Social Security & Anor R(IS) 13/98 in which the court ruled that the HO letter did not create a legal obligation to leave

Next meeting (AGM) to be announced  – proposed topic - Social Security Law and the impact of European Regulations and Directives 
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