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JUDGMENT-1:
OGNALL J: The applicant, with the leave of Latham J, seeks judicial review of the decision of the Housing Benefit Review Board of South Tyneside Metropolitan Borough Council, dated 14 October 1994.

The background to this application may be taken, in essence, from the grounds upon which relief on her behalf is now sought.  She took up residence at 37, Horsley Vale, South Shields, Tyne and Wear, together with her late husband in about 1950.  They purchased the premises under what is described as the "right to buy scheme" in about 1990, for the sum of #9,500.  Her husband died in 1992 when, I believe, the applicant was some 79 years of age.  In March of 1994 her granddaughter, Miss Thorpe, purchased the premises from her for the sum of #10,683, that being the amount then outstanding on the mortgage of the property and pursuant to an arrangement between them, thereafter, let the premises to the applicant at a weekly rent of #60.

It seems that Miss Thorpe took responsibility for maintenance of the premises and from time to time employed the services of a gardener and a window cleaner.  She further took responsibility, it was said, for all other outgoings in respect of the maintenance or servicing of the premises, aside from the fuel bills.  Prior to that arrangement, the applicant had been in receipt of Income Support, which included an increase to cover the interest payable on her mortgage.  She was further in receipt of full Council Tax Benefit.

On 16 March 1994 the Benefits Section of the Council in question received a claim from her for Housing Benefit in respect of her new liability to make rental payments to her granddaughter, Miss Thorpe, as well for Council Tax Benefit on the basis of her lack of capital.  On 23 March 1994 the authority showed a determination for her claim for Housing Benefit which indicated that she was deemed to be not liable to make such rental payments to her granddaughter because her liability so to do had been "created in order to take advantage of the housing benefit scheme" within the meaning of those words to be found in sub-reg 7(1)(b) of the Housing Benefit (General) Regulations of 1987.

Upon her request for review of that decision under the regulations, the applicant was further informed that the decision would be upheld and in addition that her Council Tax Benefit, which she had hitherto enjoyed, would be cancelled as from 21 March 1994.

So far as the latter cancellation is concerned, the authority relied upon the provisions of sub-reg 34(1) of the Council Tax Benefit Regulations of 1992.  The applicant, accordingly, requested a further review by the present respondents to this application, the Housing Benefit Review Board.

The Board was convened to hear her case on 7 October 1994 and by a decision letter dated 14 October 1994 they rejected the applicant's case and upheld the previous determination.  It is against that decision, as I have already indicated, that the applicant now, with the leave of Latham J, seeks review.

The relevant regulations, so far as may be material, are as follows; reg 7(1)(b) of the Housing Benefit Regulations reads as follows:

"The following persons shall be treated as if they were not liable to make payments in respect of the dwelling--

.....

(b) a person whose liability to make payments in respect of the dwelling appears to have been created to take advantage of the housing benefit scheme".

Regulation 35(1) reads:

"A claimant shall be treated of possessing income of which he has deprived himself for purpose the securing entitlement to housing benefit or increasing the amount of that benefit".

It may be that that latter regulation is not relevant to my present determination.  Regulation 34(1) of the Council Tax Regulations provides:

"A claimant shall be treated as possessing capital of which he had deprived himself for the purposes of securing entitlement to council tax benefit or increasing the amount of such benefit".

So far as the Housing Benefit Regulations are concerned, s.83(4) enjoins as follows:

"The Chairman of the Board shall--

(a) record in writing all its decisions; and

(b) include in the record of every decision a statement of the reasons for such decisions and of its findings on questions of fact material thereto".

I have not been advised as to whether there is a concomitant provision in the Council Tax Regulations.  I imagine there is, but even if there is not, the argument before me has proceeded upon the common ground that there is an attendant obligation of like dimension attached to the duty to give reasons in respect of the Council Tax decision.  I proceed accordingly.  Those are, shortly summarised, the relevant regulations.

The decision letter requires in part, at least, recital.  I begin at para 4 of that letter:

"The facts as found by the Review Board were that the Appellant purchased the property, which was a former Council house, with the aid of a mortgage but subsequently her husband died and thereafter it became more and more difficult for her to look after the property due to her age and poor health.  Therefore, her granddaughter agreed to purchase the property and look after it to relieve the Appellant of the burden of so doing.  The property was purchased for #10,683.46 and it is probable that no proper valuation of the property was made and that the reason for the price at which the property was sold was merely related to amount outstanding on the Appellant's mortgage.  The Board were of the view it is extremely likely that the house was sold at a price far below its proper value and therefore the Appellant deprived herself of capital which would have been available to her had the house been sold at an open market value.

The Appellant then entered into a tenancy were her granddaughter, being an Assured Shorthold Tenancy, of a furnished dwellinghouse at the rent of #60 per week.

It was apparent that the amount of rent was intended to include all costs of maintenance of the house, some of which would not normally be included in rental payments such as window cleaning and gardening.

As regards the final facts of the transaction, the Board noted that prior to the sale of the property the Appellant's mortgage payment was approximately #90 per month and that approximately #23 of this was paid by the Department of Social Security as being the amount made attributable to interest on the mortgage".

The appellant's income was stated as being approximately #80 per week.  In terms of documentation the Council relied on the two documents which refused the application for Housing Benefit and Council Tax Benefit, respectively dated 23 March and 27 June 1994.  In considering whether the tenancy contravened reg 7(b) the board was concerned to decide whether the arrangement could be considered as purely a business venture.

The Board was unanimously of the view that this could not be the case, because looked at from the appellant's point of view, it was difficult to see what real advantage she derived from it as it resulted in a detriment suffered by her of losing her house and having in addition to pay rent of #60 a week which she could clearly not afford and was, in any event, considerably more than the amount she would have to repay if she had kept her house and paid for the mortgage.

Furthermore, the Board were of the opinion that business transactions needed an independent valuation at the time of the transaction which apparently was not carried out.  The Board considered the case of R-v-Solihull Metropolitan Borough Council Housing Benefit Review Board ex parte Simpson (1994) 82 LGR 719, 26 HLR 370 and whilst accepting its finding they noted that if the house had not been sold there would have been no question of a housing benefit entitlement.  They, therefore, took the view that it did not apply.

On the question of the application for Council Tax Benefit the Board were of the opinion that the appellant had worsened her financial position selling the property to her granddaughter, although they did not think it necessary to attribute a self value to the house.  The difference in the price at which it was sold and the market value would have been sufficient to bring the appellant outside the provision of the regulations.

The Board, therefore, concluded that the tenancy was created to take advantage of the Housing Benefit Scheme and as regards the claim for Council Tax Benefit the appellant had deprived herself of capital for the purpose of securing entitlement to Council Tax Benefit.  So much for the decision letter.

The first complaint made in the grounds is that in so far as the Board gave reasons, they disclosed a wrong approach to the provisions of reg 7 of the Housing Benefit Regulations and reg 34 of the Council Tax Regulations.  It is submitted, and these are my words by way of summary, that the board focused exclusively on the character of the arrangement as a "business venture".  They looked solely as whether the arrangement from purely financial perspective could be demonstrated to be to the advantage of the applicant.

Attention is drawn in the grounds to the following matters: that whereas reg 7(1)(a) expressly refers to "commercial basis" as the test; reg 7(1)(b) requires an analysis of whether or not the arrangement was directed to "take advantage" of the scheme, what I shall describe that as the "purpose test".  Thus, it is said that that demands a wider analysis and expression of findings than one founded solely upon whether the arrangement was financially advantageous to the applicant.  In particular, it required finding as to the relationship between the arrangement and the personal circumstances of the applicant and the need of her granddaughter to fund the mortgage if she took it over.

Secondly, it is claimed that as to the first of the decisions the Board, while alluding to the applicant's difficulties in looking after the property herself and the granddaughter agreeing to free her of that burden, failed to make or express any finding as to why they arrived at a malign rather than a benign interpretation of the purpose behind the arrangement.

Thirdly, it is contended that the basis on which the decision in ex parte Simpson, of which more later, was distinguished, is demonstrably fallacious.  To test its applicability by observing the "if the house had not been sold there would have been no question of housing benefit" is to apply no test at all.  Ex hypothesi the case only falls for consideration by the Board where the arrangement leads to a prima facie entitlement to benefit.  The Board's reasoning amounts to an assertion that because, my emphasis, the arrangement leads to such a prima facie entitlement, therefore, and for no other reason, it is for an improper purpose.

Fourth, it is submitted that the board erred in giving account or undue account (see page 2 of the decision letter) to the undoubted fact that without the assistance of Housing Benefit the applicant could not have paid the weekly rent of #60.  That is sine qua non, it is said, to any Housing Benefit application and can, at best, only form part of the material necessary to determine the overall purpose of the arrangement.

Of each of these well reasoned arguments I should say that they seem to have a measure of force, but I emphasise that I have heard no oral argument from either side directed to them, albeit that I have been aided by helpful written skeleton arguments and in the particular circumstances of this case it is unnecessary for me to reach or express any conclusion about them for this reason: reg 83(4)(b), as I have already indicated, requires that the board must record its reasons and its finding of fact material thereto.

It is submitted by Mr Seddon, on the applicant's behalf, in this case that the Board failed to discharge that duty.  Also they failed to give any or any adequate reasons for its decisions.  Despite Mr Vineall's attractive and sustained argument on behalf of the respondents, I agree with that submission and, accordingly, that is sufficient to require that the decisions in this case be quashed.

I am, I hope, very mindful of the fact that I am srutinising determinations by a lay body and, moreover, a lay body called upon to interpret and apply a body of regulations by no means free, even to lawyers, from difficulty or, even in some cases, obscurity.  It is in that context that I have properly been reminded by Mr Vineall that I ought not to apply too exacting a standard to the way in which decisions of this kind are ultimately expressed.

I have been referred to a number of authorities which require further comment by me.  These authorities are directed to the appropriate test to be applied by the Court in deciding the usually vexed question of whether reasons have been given or adequately expressed.  The first of them is the decision in R v Sefton Metropolitan Borough Council, ex parte Cunningham reported in (1991) 23 of the HLR at page 534 and in this instance a passage in the judgment of Hutchison J, as he then was, to be found at page 543:

"The provisions of the regulations as to the duty to give reasons are clear.  In a context such as this it is plain on authority that the reasons need not be elaborate; they need not be the sort of reasons that one would expect to find, for example, in a judgment of the court, but they should be sufficient to enable the parties to appreciate that the relevant matters have been taken into consideration and to understand why it is that they have succeeded or failed as the case may be.  The reasons in this case I think were not".

In R v Housing Benefit Review Board for East Devon DC, ex parte Gibson and Gibson the principle judgment in the Court of Appeal was given by the Master of the Rolls.  In the course of that judgment, which is to be found in (1993) 25 of the HLR, page 487, at page 494, the learned Master of the Rolls said as follows:

"It must be recalled that the review body is a lay body, whether or not it has a legal clerk, and its reasons cannot fairly be required to display the skills which a legal draftsman would be expected to bring to them.  It is enough if they convey the substance of the Review Board's decision and the reasons for it however, inexpertly these are set out.  That submission is one with which I again unreservedly agree.  I have the greatest sympathy with lay councillors called on to interpret and apply these far from straightforward regulations.  It would nonetheless be a source of mischief if the courts were to demand standards of drafting which would in practice be unattainable.  Having said that, regulation 83(4) does require a statement of the reasons for such decisions and of its findings on the question of fact material thereto, and the court cannot absolve the Review Board from that obligation".

In ex parte G reported in 1995 ELR at page 58 and in particular at page 68G, Latham J observed as follows on this same topic:

"The duty to give reasons was in truth an aspect of the duty to act fairly.  In other words, it was not a freestanding duty but will be dependent on the nature of the issues involved, the basis upon which the material was presented to the decision maker, and the extent to which, in any given case, what might appear to the uninformed observer to be a statement of a conclusion, will be to the person concerned with the way in which a dispute has developed, a full and sufficient explanation of the reason for the decision".

Lastly, I have had my attention drawn to some observations by Lord Browne-Wilkinson in their Lordships House in R v Governor of the Bishop Challoner Roman Catholic Comprehensive Girl's School and Anor, ex parte Choudhury and ex parte Purkayastha [1992] 2 AC 182, [1992] 3 All ER 277 the dictum to be found at page 197E:

"The court should not approach decisions and reasons given by the committees of laymen expecting the same accuracy in the use of language which a lawyer might be expected to adopt.  This was a lay committee, with a lay clerk".

I have reminded myself obviously of those dicta and I hope that I have paid, in approaching my task in this case, due deference to those dicta and the approach to my task to be derived from them.

In this case it was the duty of the board expressly to find whether the arrangement was created to take advantage of the scheme.  Was it, put another way, an arrangement that had a proper purpose, or was the only sensible conclusion that it was a "sham created to take advantage of the scheme?  (See R-v-Housing Benefit Review Board of the London Borough of Sutton ex parte Keegan (1995) 27 HLR 92 at page 101) or, put another way, was the arrangement to some extent tainted by impropriety?  (See Solihull Metropolitan Housing Benefit Review Board ex parte Simpson (1993) 26 HLR 370).

Likewise, it was the duty of the Board specifically to set out the facts found and their reasons for concluding under the Council Tax Regulations that the applicant had deprived herself of the equity in her house for the purpose of securing benefit under those regulations.  I regret to say that I can find nothing in the decision letter dated 14 October 1994 which amounts to a sufficient discharge of those duties.  Implications will not, in my judgment, suffice.

In considering the Housing Benefit point the board seems to have focused exclusively on whether the arrangement would be considered as primarily a business venture from which the applicant derived financial advantage.  They answered that question in the negative, but it seems to me that to do no more than express that conclusion cannot be of itself a sufficient manner of discharging their duty to give reasons.  Nowhere in the decision is any reference made to the evidence called or the submissions made on behalf of the applicant, nor is any reason given why the applicant's case was rejected.  It may well be, as Mr Vineall submits, that the board took the view that the applicant's case was so exiguous in its nature, or so devoid of merit as to be unworthy of credence.  It may well be, as Mr Seddon submits, that because the board focused exclusively on the monetary consequences of the arrangement they lost sight of the necessity to deal with the applicant's alternative hypothesis, however unattractive it may have been.

However, nowhere in the decision letter do I find (a) a summary of the applicant's case as to why she was outwith reg 7(1)(b); (b) the evidence, if any, called in support of it; (c) their conclusions on that case; and finally (d) their reasoning for preferring the view that the arrangement was a sham or device for obtaining Housing Benefit when otherwise there would have been no entitlement.

Shortly put, there is nothing in the decision letter from which a weighing of the issue can be discerned as a preface to the conclusion reached.  That is important. Fairness demands that an applicant should be able to understand that there has, indeed, been a proper evaluation of the respective merits, before an adverse conclusion is reached.  Likewise, the reasons given for the decision under the Council Tax Regulations confine themselves to a strictly financial analysis.  There is no mention of the applicant's evidence or submissions on this score, nor any evaluation of it, or a preface to the conclusions.  It may very well be that approached in this fashion, the board would have little difficulty in giving a sufficient review of the applicant's case and a reasoned rejection of it that will not admit of challenge.

Indeed, Mr Vineall sought to persuade me that I should decline relief on the basis that any new hearing was doomed to failure on the merits.  I was tempted by that suggestion, but it seems to me that the fair way to deal with this is to afford both sides, as well as the Board, the opportunity to take note of the applicant's present grounds and to the judgment and for there to be a rehearing of this matter.  By that route, the interests of both the applicant and the local authority will have been met without, I hope, the necessity for any further attempt to seek the intervention of the High Court.
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