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	The meaning of ‘cannot’ in the lower rate mobility component. Also, the

meaning of ‘frequent intervals’ in relation to the ‘night conditions’ of the care

component [obiter].



The Tribunal awarded the claimant middle rate care component (for day needs) and disallowed the mobility component. The claimant had previously been in receipt of highest rate care component and lower rate mobility component and appealed on this point. 

It was accepted that the claimant raised a question ‘over the matter of night supervision’ and also in respect of the lower rate mobility component [sections 72(1)(c)(ii) and 73(1)(d) of the Social Security Contributions and Benefits (Northern Ireland) Act 1992]. In determining the appeal the Commissioner decided that the Tribunal had not erred in law in relation to the care component but had found the decision erroneous in point of law in relation to the mobility component.

Held that:–

In relation to the mobility component, that the meaning of “cannot” is defined by the Collins English Dictionary as “to be unable, to not have the power or not to be allowed” and in the case of an adult of adequate mental competency there is of course no question of permission having to be sought from another person, it is what he ought to allow himself to do (paragraph 15). Therefore to satisfy the conditions of section 73(1)(d) of the Social Security Contributions and Benefits (Northern Ireland) Act 1992 a claimant has to show that by reason of physical or mental disablement he is either actually unable or it would be completely unreasonable to expect him to take advantage of his faculty of walking out of doors on unfamiliar routes without guidance or supervision from another person most of the time while walking.

Obiter: In relation to the care component and the phrase “at frequent intervals”, the meaning of at frequent intervals is more than two intervals of non-supervision between periods of supervision. 

	


1. This is an application by the claimant for leave to appeal against the decision of a Disability Appeal Tribunal sitting at Belfast dated 30 July 1997 (hereinafter called the Tribunal). The Tribunal had awarded Mr J middle rate care component of Disability Living Allowance from 17.12.96 (for day needs) and had disallowed high rate care component and mobility component from that date. The claimant had previously been in receipt of highest rate care component and lower rate mobility component from 16.12..93 to 16.12.96. I held an oral hearing at which Mr J appeared but was not represented and the Adjudication Officer was represented by Mr S . Both parties were agreeable to the application, if leave was granted, being treated as the appeal and any questions arising on the application being determined as though they arose on appeal. I grant leave and proceed to determine the matter. I find the decision of the Tribunal erroneous in point of law. I set it aside and substitute my own decision as set out at paragraph 22 below. 

2. The claimant’s grounds of appeal were as set out in the OSSCI form dated 6 November 1997 with various continuation sheets attached thereto. He had also written directly to the Commissioners’ Office on 18 December 1997 and had earlier submitted documentation from the British Epilepsy Association. Before me the claimant submitted that the Tribunal had erred in several ways as follows:– 

(1) In relation to the points it made as to how Mr J could cope with his problems at night and in particular, in relation to the alternative measures which it suggested to avoid the need for supervision. Mr J said that the Tribunal had suggested the erection of a gate at the top of the stairs and had considered this was one of the said alternative measures.

(2) As regards mental impairment being mentioned by an Adjudication Officer, Mr J made a point that this had caused him certain problems in his marriage. 

(3) That Dr M , Belfast City Hospital, who had been the Consultant dealing with his case, felt that he had struck a happy medium in relation to drug levels and frequency of epilepsy.

(4) That the stress of having his benefit cut had substantially worsened his epilepsy.

(5) That the conditions were the same as when he had been in receipt of the highest rate care component and lower rate mobility component (16 December 1993 to 16 December 1996).

(6) That the Tribunal had recorded that he had painless migraine whereas in fact he had blackouts.

(7) That he had tried going out during the day on his own but the epileptic fits had become more frequent due to stress and he was robbed while suffering an attack when out on his own. Also, that passers by trying to assist during an epileptic attack could actually do him harm by taking the wrong measures, whereas his wife was experienced in what he needed to have done.

(8) That his night-time needs were not just due to epilepsy but because he was heavily drugged to avoid sudden death from epilepsy.

(9) That he had been advised to keep his blood thin and that a cut was therefore more serious as there was reduced blood clotting.

3. Certain of these points are of course not points of law. Certain others are relating to events which have occurred after the Tribunal hearing, one at least is factually incorrect as will be seen below.

4. Mr S who attended to represent the Adjudication Officer stated that the application raised a question over the matter of night supervision and the low rate mobility component. He stated that in his view the facts as regards the night needs were not really in dispute and what was required was supervision rather than watching over. At my request he addressed me on the matter of section 72(1)(c)(ii) of the Social Security Contributions and Benefits (Northern Ireland) Act 1992 (hereinafter called the “1992 Act”), stating that “frequent intervals” would be 2 or 3 times but acknowledging that there was difficulty in distinguishing that from “repeated” as used in other parts of the legislation.

5. As regards the low rate mobility component Mr S said that he did not agree with the Tribunal’s application of CDLA/757/1994 and C40/95(DLA). He referred to decisions C29/97(DLA), CSDLA 129/1994, CSDLA/843/1994 and CDLA/52/94 and said that he would not be opposed to Mr J being awarded the low rate mobility component of Disability Living Allowance. 

6. In relation to night needs, except once every 3 weeks when he has a seizure at night, Mr J is able to attend to all his own bodily functions at night. The Tribunal’s finding on this appears eminently reasonable on the evidence, as does its confining itself to section 72(1)(c)(ii) of the Act with regard to night needs; it being self-evident that attention once every 3 weeks would not satisfy section 72(1)(c)(ii) of the Act, which provides that a person shall be entitled to the care component of Disability Living Allowance where “he is so severely disabled physically or mentally that, at night . . . (1) he requires from another person prolonged or repeated attention in connection with bodily functions.”

7. I do not think that the Tribunal erred in law in relation to the care component. It did not make a finding of fact that a gate could be used across the stairs as a measure to avoid the requirement for supervision. Nor did it express such a view as part of the reasons for its decision. The Tribunal mentioned the use of a commode and a urine bottle. It did ask Mr J about the use of a urine bottle. Mr J appears not to have agreed with the Tribunal’s conclusion in relation to this matter of the use of the urine bottle but I consider that it was a conclusion which the Tribunal was entitled to reach. I therefore do not think that there is an error in it’s decision that this use of a urine bottle was a suitable alternative to a need for supervision.

8. I note also the finding of fact reached by the Tribunal in relation to the night needs was that Mr J required to go to the toilet 2 to 3 times per night for up to 5 minutes at a time, and that his wife watched over him in relation to his going to and from the toilet but did not have to actually give him any assistance. The Tribunal was in my view on the evidence entitled to make this finding. The statutory provision in section 72(1)(c)(ii) of the 1992 Act in relation to watching over at night is that the disabled person is so severely disabled physically or mentally that at night “in order to avoid substantial danger to himself or others he requires another person to be awake for a prolonged period or at frequent intervals for the purpose of watching over him”. The Tribunal found in its reasons that this requirement was not satisfied. It does not appear to me that any attention was required nor could it be said that anyone was required to be awake for purposes of watching over Mr J for a prolonged period at night, the watching over being at the most 15 minutes in aggregate. I therefore have to consider whether or not the person had to be awake for the purpose of watching over Mr J at frequent intervals. Even ignoring the availability of alternative measures to avoid such watching over I do not consider any reasonable person could construe someone being awake 2 to 3 times per night as being at frequent intervals.

9. The Collins English Dictionary definition of “frequent” is “something which happens often, is common or numerous”. The legislative focus is on the intervals and even when Mr J woke 3 times per night (which is not every night) there would only be 2 intervals. On the nights he woke twice there would be only one interval. However I think there is danger in over-analysis and breaking down of the legislative provisions and it is preferable when construing the statutory provisions to read those provisions as a whole and in context. I do not think that a reasonable person would consider that this element of watching over 2 to 3 times per night would constitute someone being awake at frequent intervals for the purposes of watching over him. I think a much more substantial disturbance of the nights sleep is required. It is worthy of note in this respect that other provisions in the same section of the Act use the phrase “repeated”. “Repeated” means at least more than once (ie at least twice). The legislature must have had a purpose in using “frequent” when it did. In this context therefore frequent must be taken to be more than twice at least. The intervals must be more than twice at least. Even ignoring the alternative measures, Mr J did not satisfy the condition in s. 72(1)(c) of the 1992 Act.

10. I therefore find no error in the Tribunal’s decision in relation to the night needs nor in relation to its award of the middle rate care component for day needs. Mr J mentioned his condition not having changed since he had the award of highest rate care. That may nor may not be so and I am not in a position to comment on whether or not the previous award was correct. I am, however, satisfied that on the evidence the requirements for higher rate care component have not been satisfied from and including 17.12.96.

11. Before proceeding further I should mention that the high rate of the mobility component does not appear to be an issue in this case and as the conditions for same do not appear to be satisfied I am not considering the matter further.

12. In relation to the low rate of the mobility component, Adjudication Officers and Tribunals dealing with this matter have been faced with a most difficult situation. The legislative provisions for the low rate of mobility component are set out in section 73(1)(d) of the Act which provides as follows:—

“Subject to the provisions of this Act a person shall be entitled to the mobility component of Disability Living Allowance for any period in which he is over the age of 5 and throughout which . . . he is able to walk but is so severely disabled physically or mentally that, disregarding any ability which he may have to use routes which are familiar to him on his own, he cannot take advantage of the faculty out of doors without guidance or supervision from another person most of the time.” 

There has been a divergence of views amongst the Commissioners in relation to the construction of the phrase “cannot take advantage of that faculty”. The two strands of views amongst the Commissioners are basically embodied in CDLA/52/94 which expressed the view that section 73(1)(d) should be construed as meaning “cannot reasonably be expected to walk without guidance or supervision” and CDLA/757/95 which expressed the view that if an element of choice is involved in relation to whether or not a person could walk out of doors without guidance or supervision the requirements of the relevant sub-section would not be satisfied. Mr S has supported the line of decisions beginning with CDLA/52/94 and considers that CDLA/757/95 should not be followed. Mr S mentioned CDLA/757/95 as having been referred to with some approval by the former Northern Ireland Chief Commissioner in C40/95(DLA).

13. In the latter case the Commissioner set aside as erroneous in point of law a Tribunal decision. The ratio decidendi or rationale for so doing was that the Tribunal appeared to have decided that because a need for supervision (and it must have been to avoid danger) had been taken into account as entitling the claimant to the care component it must be disregarded in relation to the low rate mobility component. Other remarks (and specifically the remarks at paragraph 5 relating to CDLA/757/95) were obiter. The reasoning behind the decision in C40/95(DLA) is quite clearly that entitlement to or non-entitlement to the care component of Disability Living Allowance on supervision grounds is not necessarily a qualification nor indeed a bar to receipt of the low rate mobility component. The conditions for the two components must be considered separately. I accept this and as other remarks are obiter they are not binding.

14. As regard CDLA/757/95 as Mr S has said (and as Rowland mentions in the note to section 73(1)(d) in his book “Medical and Disability Appeal Tribunals, The Legislation” 1995 Edition) the approach of CDLA/52/94 and CDLA/757/95 appear irreconcilable. As regards the construction to be given to the phrase “cannot take advantage of” I prefer the approach of CDLA/52/94 in that it includes the situation where a person cannot most of the time reasonable be expected to walk on unfamiliar routes without guidance or supervision. For the reasons given below I consider that the legislation should be construed to cover this situation. 15. It is a fundamental rule of statutory interpretation that unless the context indicates otherwise a word or phrase is to be given its ordinary every day meaning. The Collins English Dictionary definition of “cannot” is “to be unable, to not have the power or to not be allowed”. In the case of an adult of adequate mental competency (as Mr J is) there is of course no question of permission having to be sought from another person, it is what he ought to allow himself to do. It is quite apparent that in this case Mr J is able, in the strict sense of having the power, to walk out of doors without any accompaniment whatsoever most of the time. Giving the construction of “not being allowed” does, however, in my view give a more sensible construction to the word “cannot” in this context. So doing I take “cannot” to include a situation where it would be completely unreasonable (disregarding his ability to go out on his own on familiar routes) for a claimant to permit himself to go out walking without guidance or supervision most of the time.

16. In construing a word or phrase in a stature it is necessary to try to discover the intention of the author of the legislation as expressed in the relevant instrument. In this case the word “cannot” is used. Where several constructions of a word are possible it is permissible to consider contemporaneous circumstances. In this instance the low rate mobility component was introduced partly to do away with the difficulties which had been created by the very stringent requirements of the conditions of the higher rate of the mobility component (the old Mobility Allowance). That allowance was not payable to the mentally handicapped nor to the blind unless they had other walking problems. It was confined largely to the act of locomotor walking and made no acknowledgment of the additional mobility problems experienced by persons such as those mentioned above. Blind people and those who are mentally handicapped usually do not per se have a restriction on their locomotor walking ability and are often able to walk alone on familiar routes but they often need supervision on unfamiliar routes. 

17. Where there is some ambiguity in the language of the statute so as to admit of two constructions it is permissible to have regard to the consequences of giving different constructions. I cannot think that the legislature intended that certain persons limited by conditions such as blindness who could be at very great risk if walking out of doors on unfamiliar routes without supervision should not qualify whereas persons suffering from, for example, agoraphobia should qualify. This would be the consequence of the very narrow construction of the line of decisions coming from CDLA/757/94. The legislature did not say and it does not appear to me that supervision to avoid danger should be ignored. It is true that there is a provision in relation to the middle rate care component for day needs which is met if the claimant needs supervision throughout the day to avoid danger to himself or to others. It is possible that a condition which produces sufficient supervision needs to qualify for the middle rate care component would also produce sufficient needs to qualify for the low rate of mobility component. It is not, however, necessarily so and it is also equally possible that a claimant who would be perfectly safe in his own environs and so would not qualify for the middle rate care component, could qualify for the low rate mobility component. An award of one component should be neither a bar to nor lead to automatic entitlement to the other.

18. The use of the phrase “take advantage of that faculty” in the Act is important. “Cannot” must be construed in its context. I fail to see how a claimant who can walk, but without the relevant supervision would get into danger, can be said to be able to take advantage of the faculty of walking without guidance or supervision. It is not merely his ability to walk which is relevant but his ability to take advantage of his faculty of walking. While the purpose of the relevant supervision is to enable the claimant to take advantage of his faculty of walking rather than the avoidance of dangers, supervision to avoid danger may be one of the factors enabling a claimant to take advantage of the faculty of walking.

19. It therefore seems to me that a claimant, to satisfy the conditions of section 73(1)(d) of the Act has to show that by reason of physical or mental disablement, he is either actually unable or it would be completely unreasonable to expect him to take advantage of his faculty of walking out of doors on unfamiliar routes (and routes are not the same as areas) without guidance or supervision from another person most of the time while walking. It would not be sufficient to qualify for it merely because it is reasonable for a person to be supervised. For something to not be allowable (whether by the claimant or another) it must be completely unreasonable. The test of whether or not it is so unreasonable would be an objective standard, ie what a reasonable person would consider impermissible. Tribunals and other adjudicating authorities, when dealing with entitlement to the low rate of the mobility component, should ask the following questions—

(1) Can the claimant walk?

(2) Is the claimant so severely disabled physically or mentally that, disregarding his ability to use familiar routes on his own, he is actually unable to walk out of doors without guidance or supervision most of the time?

(3) Is the claimant so severely disabled physically or mentally that, disregarding his ability to use familiar routes on his own, it would be completely unreasonable to expect him to walk out of doors without guidance or supervision most of the time?

If the answer to question 1 and either question 2 or question 3 is yes, provided other conditions are satisfied the claimant will be entitled to lower rate mobility component. If the answer to question 1 is ‘no’ there will be no such entitlement and if the answer to questions 2 and 3 is ‘no’ there will be no such entitlement.

20. Turning now to Mr J ’s case, the Tribunal found that he suffered from grand mal epilepsy once every 3 to 4 weeks without warning of the attacks. I consider those findings were sustainable on the evidence and should not be disturbed. It is apparent that Mr J can walk. It is also apparent that he has the ability to take advantage of his faculty of walking without guidance or supervision most of the time on unfamiliar routes but he chooses not to do so. The question to be asked is therefore the third question set out above. In my view the answer to that question is “Yes”. In view of the nature, frequency, lack of warning and unpredictability of the epileptic attacks which Mr J suffers, I consider it would be completely unreasonable to expect him to walk out of doors without guidance or supervision most of the time whether on unfamiliar or familiar routes.

21. This is not to say that everyone suffering from epilepsy is entitled to this component. Each case must be decided individually and obviously the history of previous unsupervised walking, the existence of warnings and the time expired since the last attack, indicating the degree of control, are amongst the factors which may be relevant though this list is not prescriptive or exhaustive. 

22. As mentioned at paragraph 1 above, this is a case where I consider it appropriate that I give the decision which the Tribunal should have given. I award the middle rate of the care component (for day supervision needs) and the lower rate of the mobility component for life from 17 December 1996. The previous award of the highest rate of the care component award is not renewed for the reasons set out above.

(Signed) Moya F. Brown

Commissioner
