

R v Liverpool City Council, ex parte Johnson 

Queen's Bench Division (Crown Office List) 

CO/3509/93, CO/3518/93, CO/1479/94, (Transcript: John Larking) 

HEARING-DATES: 31 October 1994 

31 October 1994 


COUNSEL: 
R Griffiths QC and R Bloomfield for the Applicant; T Davey for the Respondents 

PANEL: Laws J 

JUDGMENTBY-1: LAWS J 

JUDGMENT-1: 
LAWS J: Miss Johnson, the Applicant in both these cases, made claims for Housing Benefit in respect, she asserted, of the rent due from her in relation to her residence at 1 Strathmore Road, an address in Liverpool. The claims were submitted to the Liverpool City Council, the Respondents before me, who were the "appropriate authority" for the purposes of the Housing Benefit (General) Regulations 1987. Miss Johnson first applied in 1992 and again on 5 April 1994. At some stage, payments on account were made, but it is unnecessary to go into the details of that since they are not relevant to the issue I must decide. In relation to both claims, Miss Johnson was required to attend at the Respondents' offices for interview. As regards the second claim, the Respondents wrote to her on 15 April 1994 as follows: 

"Dear Ms Johnson, 

You have on 5 April 1994, submitted a housing benefit claim for the above address [Strathmore Road]. Before I can make any determination or payment on your claim I require you to call for interview at this office." 

The letter then set out a provisional appointment at which the interview was to take place. When Miss Johnson went to the local authority's offices she declined then and there to answer questions about her claim, or claims, and on her solicitor's advice indicated that she would furnish the information sought later in writing. The Respondents have treated her refusal to be interviewed or to answer questions on interview as a breach of her obligations under reg 73(1) of the Housing Benefit (General) Regulations 1987 and they assert that in consequence they were, and at present remain, under no duty to determine her claims, having regard to reg 76(2)(b). 

Claims for Housing Benefit are, under reg 72(1), to be made in writing on a properly completed form approved for the purpose by the appropriate authority. Regulation 73(1) then provides, in part: 

"A person who makes a claim shall furnish such certificates, documents, information and evidence in connection with the claim, or any question arising out of it, as may be reasonably required by the appropriate authority in order to determine that person's entitlement to housing benefit, and shall do so within 4 weeks of being required to do so or such longer period as the appropriate authority may consider reasonable....." 

Regulation 76(1) provides: 

"Unless provided otherwise by these Regulations, any matter required to be determined under these Regulations shall be determined in the first instance by the appropriate authority." 

Thus, plainly, it is the appropriate authority's duty to determine the claim for Housing Benefit. Regulation 76(2)(b) provides: 

"An authority shall be under no duty to determine a claim - 

................... 

(b) where the claimant has failed to satisfy the provisions of regulation 73 (evidence and information)." 

Regulation 88(3) provides: 

"Subject to regulations 91 to 96...every authority shall make the first payment of any housing benefit awarded by it within 14 days of the receipt of the claim at the designated office or, if that is not reasonably practicable, as soon as possible thereafter." 

Regulation 91(1) provides: 

"Where it is impracticable for the appropriate authority to determine a claim for a rent allowance within 14 days of the claim for it having been made and that impracticability does not arise out of the failure of the claimant, without good cause, to furnish such information, certificates, documents or evidence as the authority reasonably requires and has requested, the authority shall make a payment on account of any entitlement to a rent allowance of such amount as it considers reasonable having regard to such information which may at the time be available to it concerning the claimant's circumstances." 

These provisions show that it is of the essence of the Housing Benefit system that claims be determined speedily. 

In my judgment in R v Liverpool City Council, ex parte Johnson and others (Unreported, 23 June 1994) at page 7 of the transcript I said: 

"It goes without saying that this benefit regime has been established to give assistance to very needy people in relation to their housing costs. It is a most important feature of the regulations, and one which is very much geared to promote that obvious statutory purpose, that the system requires claims to be processed expeditiously." 

Regulation 79(2), concerning reviews of determinations, provides, in part: 

"...if a person makes written representations to an authority concerning a determination which it makes in relation to him within 6 weeks of the date of the notification to him of the determination, the authority shall review the determination in the light of those representations within 14 days of receiving the representations or as soon as is reasonably practicable thereafter." 

Regulation 81 then confers a right to a further review. Regulation 82(1) provides: 

"Within 6 weeks of receipt by an authority of a notice under regulation 81(1)...requesting a further review or, if that is not reasonably practicable as soon as possible thereafter, the Review Board shall hold an oral hearing in order to conduct a further review." 

The primary question before me is whether reg 73(1) entitles the local authority to insist that information and evidence requested under it be given orally at interview, so that failure to answer questions at an interview falls to be treated as noncompliance with reg 73(1), with the consequence that, under reg 76(2)(b), the local authority is relieved from any duty to determine the claim. Regulation 73(1) contains no provision as to the mode in which the applicant for benefit is to provide the material sought: contrast Regulations 7(1) and 8 of the Social Security (Claims and Payments) Regulations 1987 which are in the following terms: 

"7 (1) Every person who makes a claim for benefit shall furnish such certificates, documents, information and evidence in connection with the claim, or any question arising out of it, as may be required by the Secretary of State and shall do so within one month of being required to do so or such longer period as the Secretary of State may consider reasonable." 

Regulation 8: 

"(1) Subject to any directions given by the Secretary of State in any particular case or class of case, a person who is claiming unemployment benefit or who is claiming income support and is required by [section 121(1)(d) of the Social Security Contributions and Benefits Act 1992] to be available for employment, shall attend in person at such unemployment benefit office as the Secretary of State may direct. 

(2) Every person who makes a claim for benefit shall attend at such office or place on such days and at such times as the Secretary of State may direct, for the purposes of furnishing certificates, documents, information and evidence under regulation 7, if reasonably so required by the Secretary of State." 

In my judgment, if the subordinate legislator had intended that the appropriate authority should be entitled to insist on an interview as the required mode of compliance with reg 73(1) of the Housing Benefit (General) Regulations he would have inserted a provision akin to reg 8 of Claims and Payments Regulations. However, he has not done so. In addition, the obligation to provide the information within 4 weeks of the request for it, suggests, at least, that no interview process was contemplated as an integral part of the procedure. It is true that reg 7(1) of the Claims and Payments Regulations contains a similar provision as to the time at which information must be supplied, yet an interview process is expressly contemplated by reg 8. It would not be right to pass any formal opinion upon the relation between Regulations 7(1) and 8, which are only before me by way of comparison and analogy with reg 73(1) of the Housing Benefit (General) Regulations 1987, but it may be that the Secretary of State, under the Claims and Payment Regulations, is obliged to allow up to 4 weeks notice before insisting that the compulsory interview take place and perhaps to notify in advance the gist of the questions which will be asked. 

I should say that I have heard no argument in these proceedings from the Secretary of State, who is presumably responsible for both sets of regulations. I understand that at an earlier stage he expressed a desire to be heard and indeed provided a skeleton argument, at least to the parties. I have not seen it, though brief reference has been made to it. I was told by Mr Davey for the Respondents this morning that his instructing solicitor has spoken directly to the Secretary of State's legal adviser who made it clear that he does not seek to be heard through counsel on these applications. That being so, I shall say nothing further about the Claims and Payments Regulations. 

In the result, I construe reg 73(1) of the Housing Benefit (General) Regulations 1987 as follow: 

1. The obligation which it imposes upon a claimant is simply to provide the certificate, documents, information and evidence which are reasonably requested by the appropriate authority. 

2. The regulation does not entitle the appropriate authority to insist upon any particular means by which that obligation should be satisfied. In particular, it does not entitle the authority to require that the applicant should in effect attend to be cross-examined. The word 'evidence' is not capable of importing such a dimension into the regulation. 

3. It follows that if an applicant chooses to insist that he will provide the material requested by letter, rather than by personal attendance, that choice cannot of itself constitute a breach by him of reg 73(1). 

4. There is, however, nothing to stop the authority from requesting an interview if, on the facts or assertions submitted to it by the claim made under reg 72, the authority considers that that would be helpful. But the consequence of the applicant's refusal to comply with such a request will not of itself entitle the authority to invoke reg 76(2)(b), so as to be relieved of the obligation to determine the claim. 

Although these findings will entitle Mr Griffiths QC, on the applicant's behalf, to a declaration, whose terms I will discuss with counsel, as to the true construction of reg 73(1), it would be wrong to leave the matter there. I was pressed in argument by Mr Davey -- and his points are in some measure reflected in Miss Robinson's affidavit for the authority, sworn on 28 October 1994 -- with the submission that very often a face to face interview is the only practicable means of assessing a claimant's entitlement to the benefit. There is, unfortunately, some, perhaps very considerable, experience of fraudulent claims being made, including claims where the named applicant for benefit is simply a fictitious person. Other factual scenarios where lies are or may be told about the applicant's true address or real means of support may readily be called to mind. In referring to criminal activities of this kind, I should make it clear I pass no judgment on the merits of this particular applicant, which it has not been necessary to canvass for the purpose of these proceedings. 

Mr Davey's point is a general one. Given that the system is open to abuse, there is every good reason in a case at least where the claim is not clear and unproblematic to start with, why the authority should insist on an interview as the best possible means of arriving at the true facts. He would add that a written procedure may well disadvantage a claimant whose literacy may be modest and for whom the business of writing and receiving letters may involve significant delay. 

In my judgment, these are all very powerful considerations, but they point in a different direction from that envisaged by the Respondents' construction of r 73, which would entitle them to insist on an interview as the price of compliance with the Rules. The true position is that if an applicant chooses not to be interviewed, which, as I have held, is his right, the authority must determine the claim on the information which he has provided in writing in response to their r 73 request. If they are not satisfied on that information that the claimant qualifies for Housing Benefit, it will be their duty to determine the claim adversely under reg 76(1). It is not necessary to travel through all the matters of which the authority must be satisfied if the claim is to be allowed. There are exceptions set out in earlier provisions in the Regulations. I accept entirely that there may be cases where an authority cannot reasonably be satisfied in a claimant's favour upon one aspect or another unless the claimant is prepared to be questioned. In such a case, where the claimant has declined to be questioned, the authority will determine the claim against him. He may then ask for a review and a further review under the provisions which I have set out and which, as regards further review, require under reg 82 an oral hearing. What the authority are not entitled to do is to treat a refusal to be interviewed per se as a breach of reg 73(1). Such a refusal may lead not to a non-determination under reg 76(2) but to an adverse determination under reg 76(1). 

There will be many cases in which a claimant would be very well advised to accede to the authority's request for an interview, but it must be a request. At the 73(1) stage it cannot be a requirement. I do not know why in these cases the solicitor advised the claimant not to answer questions on interview. It is difficult to see that it was wise or helpful, save, of course, that the circumstances of the case have led to these proceedings in which the true construction of reg 73(1) has been clarified, though I doubt that is much comfort to Miss Johnson. 

There will then be a declaration to the broad effect that reg 73(1) does not permit the appropriate authority to insist as the required mode of compliance with its provisions that a claimant produce the material requested at oral interview rather than by any other means. 

As regards the applicant's application for an order of mandamus to compel the authority to reach a determination, that I think depends on whether, the issue as to interview apart, she has in fact supplied the material requested by other means, as to which I will hear any argument that counsel wish to adduce. 

DISPOSITION: 
Judgment accordingly 

SOLICITORS: 
DP Hardy & Co, Liverpool; Liverpool City Council
