ILPA/SSLPA response to SSAC Consultation on the Social Security, Housing Benefit and Council Tax Benefit (Misc Amendments) Regs 2006 - Advance Claims for Habitual Residence

This response is submitted on behalf of both the Immigration Law Practitioners’ Association and the Social Security Law Practitioners’ Association.  Details of the two organisations follow by way of introduction.
The Immigration Law Practitioners' Association (ILPA)  is a professional association with some 1,100 members, who are barristers, solicitors and advocates practising in all aspects of immigration, asylum and nationality law. Academics, non-government organisations and others working in this field are also members. ILPA exists to promote and improve the giving of advice on immigration and asylum, through teaching, provision of high quality resources and information. ILPA is represented on numerous government and appellate authority stakeholder and advisory groups. www.ilpa.org.uk
The Social Security Law Practitioners Association (SSLPA) is a London-based group of lawyers and specialist advisers working in the field of social security law. Established ten years ago SSLPA aims are: to promote and develop issues of social security law’ to provide support to practitioners; to facilitate information exchange; to provide training in the form of a series of talks by guest speakers who are experts in the field; recent guest speakers include: Richard Drabble QC, Prof Richard White, Helen Mountfield of Matrix Chambers and Stuart Wright of CPAG.

Introduction

The Habitual Residence Test (‘HRT’) was originally introduced to prevent the perceived problem of benefit tourism, in particular by EU nationals who might move to the UK to claim benefits. However as outlined in the Explanatory Memorandum, an EU national with the right to reside in the UK is exempted from the HRT. An EU national without the right to reside has no right to the main social security benefits. As a result, the HRT is most likely to affect returning UK residents who have spent some years living and probably working outside the UK. The proposed changes will only affect some of those applicants and it is submitted that this is a relatively small number of cases.

In the experience of practitioners, the HRT gives rise to practical and administrative problems for both the claimant and the DWP. In the vast majority of cases claimants will satisfy the test after waiting long enough. As a rule of thumb, the DWP will accept a claim after 3-6 months. Prior to the Court of Appeal’s decision in Secretary of State for Work and Pensions v Bhakta [2006] EWCA Civ 65, reported as R(IS) 7/06, the normal practice was for decision-makers to decide at the date of the decision whether a person had demonstrated a settled intention and had been in the UK for an appreciable period of time.  If they decided the person had a settled intention but had not been in the UK for an appreciable period of time they would not be considered to be habitually resident and would be required to make a fresh claim for benefit. This could involve, in some cases, individuals making several claims to benefit before they are able to satisfy the test.

One of the problems with this approach is that a claimant could find that by the time the appeal tribunal was determined it was too late to put in a backdated claim.  As a Tribunal of Commissioners
 observed: -

“Claimants do not necessarily realise that they should make a further claim during the pendency of their appeal. It would appear to be wrong that they should be disadvantaged by simply waiting for the appeal decision.”  

The Commissioners added that if this approach were rejected it could lead to an undesirable proliferation of claims, as claimant sought to protect their position whist waiting for an appeal to be heard.

The injustice in Mrs Bhakta’s case

The facts in Bhakta illustrate the injustice that can result from the ‘normal practice’.  Mrs Bhakta arrived in the United Kingdom on 14th November 2002.  She had previously lived here from 1976 to 1984 and from 1989 to 1997.  Between those periods she lived in the United States, and returned there in 1997 to live with her eldest son.  She decided to come back to this country in 2002 with a view to settling here permanently.  This appears to have been prompted by a request from her eldest son that she leave his house.  Upon her arrival here, Mrs Bhakta went to live with her daughter.  Later she moved in with another son. Mrs Bhakta claimed Income Support on 25 November 2002.  This was refused on 12 December 2002.  Mrs Bhakta was assisted by an Advocacy Worker.  Her request for a review was turned down on 23 January 2003.  The DWP prepared a submission to an appeal tribunal on 13 August 2003 but the case was not heard by an appeal tribunal until 19 November 2003, one year later.

A tribunal sitting on 19 November 2003 accepted that Mrs Bhakta had a settled intention to remain in the United Kingdom but decided that it could only consider the 18 day period between the date the Respondent arrived in the UK (14.11.02) and the date the decision to refuse benefit was made (02.12.02).  The Tribunal held that this did not amount to an appreciable period for the purposes of the habitual residence test [91] but added that “the position would no doubt be different if the appellant made a claim for Income Support now.”

It was against this background that the Commissioner considered the applicability of the advance award provisions.  The Commissioner concluded that 
“…. in a case where a claimant shows an intention to take up prolonged residence in the United Kingdom and the only reason for not awarding an amount of income support greater than nil is that the claimant has not yet resided in the United Kingdom for a long enough period, the Secretary of State is, on any view, entitled to make an advance award from the date on which habitual residence is likely to be established and, if he does not do so, a tribunal may make an award from that date, subject only to the three month limit imposed by regulation 13 if regulation 13 applies (para 25).

The Commissioner said his decision had some implications for the way that the Secretary of State deals with cases while an appeal is pending.  

“In the Northampton (Mrs Bhakta) case, there is no evidence that the Secretary of State ever addressed his mind to the question whether habitual residence had become established since the original refusal of benefit and, on the basis that he considered that either an application for supersession or a new claim would have been required, the failure to prompt the claimant to make such an application or claim seems to me to border on maladministration when the submission to the tribunal was made at least five months later and it must have been obvious to the writer of the submission that habitual residence might have been established by then.  If, as I consider should be the case, any appeal is taken to include an appeal against a decision to refuse to make an advance award, a further application or claim is not required while the appeal is pending unless there has been a change of circumstances or, if regulation 13 applies, three months has elapsed since the date of claim.  The Secretary of State has adequate powers, under regulations 3(4A) and 5 of the 1999 Regulations, to revise the decision at any time while an appeal is pending.  The Secretary of State’s submission to the tribunal should address the question whether the tribunal should make an award from a date subsequent to the decision under appeal and will therefore, in effect, contain an explanation for the decision not having been revised to the satisfaction of the claimant,” (para 26).

Exercise of judgment 

The reason given for the amendment by the Secretary of State is that it is “impossible” to determine the issue in advance as it involves “speculation” and he does not want his decision-makers to “face the prospect of having to speculate about the future in relation to any aspect of the test.”  
This was precisely the argument that was rejected by the Court of Appeal.  Counsel for the Secretary of State submitted that: - 

“.. the Commissioner wrongly held that the Secretary of State could have made an advance award to Mrs Bhakta and that he could do so himself.  She said that such a decision involved “prediction” or “speculation” as to whether Mrs Bhakta would be “habitually resident” in the United Kingdom at a particular date in the future.  She pointed to a warning of the Tribunal of Commissioners in R(DLA) 4/05 against prediction or speculation.”  

The Court rejected the idea that deciding habitual residence using the advance award provision would necessarily involve the decision-maker in speculation.  The Court held that a decision under regulation 13(1) involved an exercise of judgment.
  The decision-maker was being asked to decide whether, at the date the claim was being determined, he or she could be reasonably confident that a claimant had both the intention to remain and they would fulfil the that intention in the future.  This was a matter of likelihood or reasonable foreseeability, not a certain prediction.  As the Court observed: - 

“Where reasonable confidence as to continuance of such an intention becomes speculation in such decision-making is essentially a matter of fact for the decision-maker.” (para 30).

It is submitted that this is the kind of assessment which decision makers and appeal tribunals carry out on a daily basis in the welfare benefits context, for example, decision to renewal claim for Disability Living Allowance on renewal in advance of the actual date of renewal. The Court therefore rejected the rational basis for the Secretary of State’s objection to the use of advance awards.  The SSAC is being asked to accept the very argument that was rejected by the Court of Appeal.  

Policy Arguments

After the judgment in Bhakta was handed down, the Secretary of State did not petition the House of Lords to overturn the Court's ruling.  Instead he issued guidance to his decision makers on how to determine claims in the light of the judgment: see DMG Letter 03/06 April 2006.  The guidance is eminently sensible and includes case studies that illustrate how the rule would work in practice.  However, some six months after Bhakta, the Secretary of State has changed his mind and seeks to persuade the SSAC that allowing advanced awards in habitual residence claims will lead to an increase in error complexity and fraud.  

Before Bhakta, practitioners would advise clients who had been refused benefit under the HRT to keep applying for benefit every month, or every fortnight until the DWP decided they passed the test. Each claim would of course give rise to a fresh appeal. It would involve considerable resources for the DWP in processing the claim. It would involve time and stress for the claimant in attending the Jobcentre plus office, filling in forms, and producing original documents, time which could be better spent in work-seeking. The advantage of the Court of Appeal’s decision is that it allows greater flexibility in the application of the HRT, ending the need for repeat claims in every case. It permits the Department to make a fair decision on when the claimant would become habitually resident in an appropriate case. In cases where this was not possible of course, the previous arrangement of a fresh claim remained available to the claimant and the Department. 

The Role of Appeal Tribunals

Appeal tribunals are part of an adjudication system which is designed to ensure that claimants receive neither more nor less than the amount of social security benefit to which they are properly entitled. There is a legitimate public interest in ensuring such a result. 

An appeal is by way of a rehearing and the tribunal, in effect, stands in the shoes of the original decision-maker. A tribunal can either uphold the Secretary of State’s decision or holds it to have been wrong.  But if it holds the decision to be wrong, it can go on to make the decision on the claim which it considers the Secretary of State ought to have made. This may involve the appeal tribunal considering issues which have not been considered by the Secretary of State.

Delay in Appeals being Listed

According to official sources, a claimant who appeals faces an average waiting time of 24 weeks; 12 weeks from the receipt of an appeal by the Department of Work and Pensions until it is received by the Appeals Services plus another 12 weeks for an appeal to be heard from the time of receipt by the Appeals Service.

The average time in weeks from receipt of an appeal by the Department of Work and Pensions until it is received by the Appeals Services was 12.9 weeks in 2002/03; 12.9 weeks in 2003/04 and 11.8 weeks in 2004/05: source ‘Report by the President of Appeal Tribunals on the standards of decision-making by the Secretary of State for 2004-2005’.  The average waiting time for an appeal to be heard from the time of receipt by the Appeal Service was 13.3 week in 2001-02; 12.5 weeks in 2002-2003, 11.2 weeks in 2003-2004; Source: Appendix 1 to ‘The Appeals Service Annual Report and Accounts 2003-2004’.

Claimants, particularly those who are unrepresented, would not necessarily realise that they should make a further claim whilst awaiting the outcome of their appeal.  There is no evidence that the Secretary of State has a policy of inviting further claims once a decision to refuse benefit based on habitual residence grounds has been issued to the claimant.  In Bhakta the Secretary of State failed to prompt the Respondent to make a new claim when it must have been obvious to the writer of the submission in August 2003 that habitual residence might have been established by then. 

Poor standards of decision making in the DWP

The DWP has been criticised for not reconsidering a decision in the period an appeal is pending. The Decision Making Standards Committee Report for 2004/2005 concluded that the reconsideration process was not working effectively and it could be significantly improved.'   The Committee said that the process was poorly understood by many staff who have been inadequately trained and who were unclear as to what even constitutes a reconsideration.

Furthermore, according to the President of Appeal Tribunals report on the standards of decision-making by the Secretary of State for 2005/2006, the most common reason for the overturning or amending of decisions by tribunals is the production of new evidence at the hearing.  

Given these official findings it is surprising that the DWP wish to remove the flexibility the advance claim provisions give to tribunals to come to the correct decision without the need to put in repeat claims.

Who will benefit from Bhakta?

In our experience, the type of claimant will covered by Bhakta are those who have a clear settled intention to remain in the UK due to their strong links to the UK based on previous residence such that the only issue is whether sufficient time has elapsed since their return to the UK at the time the claim for benefit is made.  This point has been underlined by a Commissioner’s refusal to find a newly arrived migrant from Holland habitually residence under the advance provision despite being in the UK for eleven weeks at the time she made her claim for benefit.
   Accordingly, if the claimant is a newly arrived migrant who has no previous links to the UK they will be unlikely to benefit from the decision in Bhakta
Fraud

The DWP has produced no evidence to support this assertion.  In any event there is no reason to believe that Bhakta will lead to an increase in fraud or benefit abuse.  The Court of Appeal specifically drew attention to and agreed with Mr Commissioner Mesher when he said that 

“…. although regulation 13(1) gave a wide discretion, there were protections against abuse, including the limit on the period within which the advance award may begin and the discretionary nature of the award”.

For the reasons given above we consider that the proposed Regulations are simply unnecessary, and will be detrimental to both Claimants and the Department.

14 September 2006

� Further information is available on the Rightnet website: � HYPERLINK "http://www.rightsnet.org.uk/cgi-bin/publisher/display.cgi?132-0104-17411+swopshop" ��http://www.rightsnet.org.uk/cgi-bin/publisher/display.cgi?132-0104-17411+swopshop� 


� R(S) 2/98, para.12


� Para 22.


� Para 30-31.


� R(IB) 2/04 paras. 25, 55(2) and (9).  Evidence that was not before the Secretary of State or that was not in existence at the date of the original decision may still be considered on appeal by a tribunal so long as the evidence relates to the circumstances obtaining at the date of the decision under appeal (R(DLA) 2/01 para 9).


� R(IS) 1/06 para 36
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