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Dear Clerks

Re:

I submit as follows in this case:

1.
The Court of Appeal in the case of Howker (Howker v Secretary of State [2002] EWCA Civ1623) established the principle that the amendments to the personal capability assessment (previously the all work test) made by virtue of the Social Security (Incapacity for Work and Miscellaneous Amendments) Regulations 1996 are ultra vires.  This is because the Secretary of State effectively deprived Parliament of the opportunity to debate the amendments by misleading the Social Security Advisory Committee as to their impact upon claimants.  Specifically it was claimed that the amendments were neutral and, as a consequence, it was accepted that no formal reference to the Committee was required.  With regard to Regulation 27 of the Social Security (Incapacity for Work) (General) Regulations the amending regulation was declared invalid.

2.
In CIB/884/2003 the Commissioner applied the principle established by Howker to the amendments made to the descriptor covering ‘Remaining conscious’ and noted that it was conceded by the Secretary of State’s 
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representative that the Court of Appeal’s reasoning could apply to other amendments (paragraph 6).  He declares the amending regulation invalid and dismisses the Secretary of State’s appeal.  He further directs tribunals to 

consider whether the other amendments could be covered by the reasoning in Howker (paragraph 13).  In doing so, he notes the submission by the Secretary of State that the remainder were also described as ‘neutral’ and, rather tellingly, comments that it would “…be helpful to claimants and tribunals if the Secretary of State were to take a realistic view on the other amendments in the guidance issued to decision-makers and in the submissions made to appeal tribunals and Commissioners”.  (Paragraph 4).

3.
I submit that the following amended regulations also have an adverse effect upon claimants:

(a)
Regulation 10(2)(viii) automatically deemed claimants to be incapable of work if they were suffering from “a severe mental illness”.  However, the amended Regulation 3(c) of the 1996 Amendments replaced this with: “a severe mental illness, including the presence of mental disease, which severely and adversely affects a person’s mood or behaviour, and which severely restricts his social functioning or his awareness of his immediate environment.”


Arguably, the new regulation will only apply to a proportion of claimants with ‘severe mental illness’ and so is palpably adverse.

(b)
Regulation 25(2) originally stated: “In determining the extent of a person’s incapacity to perform any activity listed in Part I he shall be assessed as if he were wearing any prosthesis with which he is fitted”.  Regulation 7(a) of the 1996 amendments added “or, as the case may be, any aid or appliance which he normally wears or uses”.  I submit that the taking into account of non-prosthetic aids will result in a further group of claimants failing to reach the required threshold for incapacity to be accepted.

(c)
Paragraph 8 of the Schedule to the IFW Regulations defined lifting and carrying literally as “lifting and carrying”.  But Regulation 11(a)(i) of the 1996 Regulations added “by the use of upper body and arms”.  Following the amendment R(IB) 5/03 held that in particular the amended descriptor does not require a person to walk with the object 
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he is lifting and/or carrying.  I submit that this clearly constitutes a substantially greater test of physical inability restricting the descriptor to those who can lift and hold the necessary weight but not go anywhere with it.

(d)
Paragraph 13 of the Schedule to the 1995 IFW Regulations defined ‘continence’.  The amended regulation (Regulation 11(a)(ii) of the 1996 Regulations added “…..other than enuresis (bed wetting)”.  Again, a clear restriction on the availability of this descriptor.

(e)
Paragraphs 3(b) to (e) of the Schedule to the 1996 Regulations consider how long someone can “sit comfortably without having to move from the chair”.  The amendment added “…….because the degree of discomfort makes it impossible to continue sitting”.  (Regulation 11(b)(i) 1996 Regulations).  The test is now a measurement of what is considered to be reasonable discomfort rather than the lesser mere absence of comfort.

(f)
With regard to the mental health assessment the ‘completion of tasks’ descriptor (Paragraph 15(c) Schedule part 2) originally read:  “Cannot concentrate to read a magazine article or follow a radio programme”.  The amendment inserted “or television” after the word “radio” (Regulation 11(c) 1996 Regulations).  I would submit that as watching television requires a fragment of the concentration needed to follow a radio programme or read, the consequence is similarly adverse.


Paragraph 15(g) of the Schedule originally read: “Agitation, confusion or forgetfulness has resulted in mishaps or accidents in the last three months before the day in respect of which it falls to be determined whether he is incapable of work…….” Regulation 11(c)(ii) of the 1996 Regulations substituted “mishaps or” for “potentially dangerous”.  Therefore those who suffer non-potentially dangerous mishaps or accidents no longer qualify.

4.
Given that both the IB50 and IB85 are framed with the language of the amended descriptors I submit that both claimants and examining doctors produce evidence which is distorted to the extent of rendering the outcome of the PCA meaningless in terms of the test approved by Parliament.  Therefore, any decision grounded in the current version of the PCA is, I submit, invalid.
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5.
The practice of the Department is now to provide a computerised version of the IB85.  This concludes with the doctor’s name in type.  I submit that the purpose of a signature is to authenticate the document.  Without such authentication it is impossible for third parties to be sure that the document accurately reflects what was recorded by the doctor.  I submit that such unsigned IB85s do not constitute evidence for a disallowance in the same way that an unsigned IB50 would not be evidence for a claim.  Decisions based upon ‘computerised’ PCAs are therefore, I submit, invalid on this additional ground.

6.
Given the Commissioner’s comments at paragraph 14 of CIB/884/2003 I invite the Secretary of State to revise in the appellants’ favour.

Yours faithfully

Mick Guy

Welfare Rights Officer

