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CATCHWORDS:
Theft -- appropriation by tenant of housing benefit received for payment of rent -- Theft Act 1968, s 5(3).

HEADNOTE:
The defendant, having fallen into arrears of rent for his bed-sit, was assessed by the Council housing services department to be entitled to £ 59.98 per week.  A cheque for £ 479.84 was sent to him which he cashed but gave only £ 200 to his landlord and spent the rest on himself, although arrears of rent were still outstanding.  The defendant was charged with stealing £ 279.84 belonging to the City Council and at the conclusion of the prosecution case the justices upheld a submission that there was no case to answer.

On appeal by the prosecution by way of case stated:

Held (dismissing the appeal): the case turned on the construction of s 5(3) of the Theft Act 1968 as to whether or not there was a legal obligation by the defendant to the City Council to deal with the housing benefit in a particular way.  Although the defendant had a legal obligation to his landlord to pay the rent, he did not have a legal obligation to the City Council to apply the cheque for that purpose.

INTRODUCTION:
Appeal: by way of case stated against the dismissal by the Portsmouth justices of a charge of theft against David John Huskinson.

COUNSEL:
K Cutler, for the appellant; A Jafferjee, for the respondent.

PANEL: Stuart-Smith, LJ, Farquharson, J

JUDGMENTBY-1: STUART-SMITH LJ

JUDGMENT-1:
STUART-SMITH LJ: This is an appeal by way of case stated from magistrates sitting at the Portsmouth magistrates' court from a decision on November 18, 1987.  The respondent was charged with an offence of theft, in that between August 16 and 21, 1987 he stole £ 279.84 belonging to the Portsmouth City Council contrary to s 1 of the Theft Act 1968.

The facts of the case can be briefly stated.  The respondent was the tenant of a bedsitting room from his landlord, a Mr Welham, for which he was due to pay £ 40 a week in rent.  At the end of April 1987 he had fallen into arrears with his rent to the extent of three weeks and he applied, as he was entitled to, for housing benefit to the local authority.  In his application he stated that the rent was £ 40 a week.  In addition to that he asked for £ 5 towards the heating, making a total of £ 45.

For some reason which is not clear the City Council assessed the housing benefit to which he was entitled at £ 59.98 per week.  On August 17, 1987 he was sent a cheque for £ 479.84, which was said to be for eight weeks' rent at that rate of £ 59.98.  Even that seems to be rather peculiar because in fact the period of time up to that date was in fact 15 weeks.  However, be that as it may, it is what happened to the money with which the court is concerned.

I should perhaps point out that in the application form there is a question which reads as follows: "Would it help you if we paid the money for your rent straight to your landlord?" The respondent had ticked that "Yes".  However, in spite of that the City Council sent the cheque direct to him.

On August 18, the respondent cashed the cheque.  By that stage the arrears of rent were for some 20 weeks and amounted to a total of £ 800.  Nevertheless the respondent only gave £ 200 -- part of the proceeds of the cheque -- to his landlord, which he did on the same day that he cashed it.  The landlord had realized, I think, that the respondent had received a cheque, complained about it and was told that the money had been spent and the respondent had not got any more.

The respondent was interviewed by the police within a short time and told them that he had spent the money within a day.  He said that he regretted doing that now; it was not his to do with as he wanted and he agreed that he should have given it to the landlord.

At the conclusion of the evidence for the prosecution it was submitted on the respondent's behalf, that there was no case for him to answer.  The decision turns on the construction of s 5(3) of the Theft Act 1968.  That provision provides as follows:

"Where a person receives property from or on account of another, and is under an obligation to the other to retain and deal with that property or its proceeds in a particular way, the property or proceeds shall be regarded (as against him) as belonging to the other."

The first person there referred to of course is the respondent, and the other person in the context of that subsection is the City Council.  So there has to be an obligation to the City Council to deal with the property or its proceeds in a particular way.

In the case of R v Gilks (1972) 56 Cr App R 734 it was held that the obligation there referred to -- or rather the obligation which is referred to in s 5(4) of the Act -- is a legal obligation and not a moral or social obligation.  It is clear that the same considerations apply to the subsection with which the court is concerned.

The court has been referred to two other cases by Mr Cutler, but for my part I do not think that it is necessary to refer to those cases in any detail.  They were Davidge v Bunnett [1984] Crim LR 297 and Lewis v Lethbridge [1987] Crim LR 59.  The question is whether or not there was a legal obligation by the respondent to the City Council.  Mr Cutler has submitted that it was an implied obligation arising out of the agreement between the respondent and the City Council.  The difficulty about that is that, clearly, there is no contractual obligation or contractual relationship between the parties in this case.  In my judgment an implied term cannot simply be tossed in the air in the absence of some contractual obligation or at least obligation of agency.

Mr Cutler has not suggested that any agency arises here imposing a duty upon the respondent to act as agent on behalf of the City Council in handing over the cheque or its proceeds to the landlord.  I should, of course, point out that there is an obligation on the tenant to pay the rent to the landlord but that is not a sufficient obligation within the meaning of the subsection since the court is concerned with the obligation as between the City Council and the tenant.

It seems to me that any such obligation would have to be found in the statutory provisions which give rise to the payment of the housing benefit.  The provisions which were in force at the time have now been replaced by the Social Security Act 1986, s 26, and regulations which came into force on April 1, 1988, but altough they are in similar terms to those which previously existed the court is concerned with the Social Security and Housing Benefit Act 1982 and the regulations made under that Act.

Section 28 provides:

"(1) The Secretary of State may by regulations make, with the consent of the Treasury . . . (b) a scheme (in this Part referred to as 'the statutory rent rebate scheme') for the grant, by rating authorities to persons who occupy as their homes dwellings in respect of which they are liable to make payments by way of rates (whether to those authorities or to other persons), of rebates from those payments (in this Part referred to as rate rebates)."

There are two sets of regulations.  There is 1982 Statutory Instrument No 906 Housing, England and Wales Housing, Scotland Rating and Valuation Local Government, England and Wales Local Government, Scotland.  The Social Security and Housing Benefits Act 1982 (Commencement No 2) Order 1982.  That provides under reg 2(2):

"The provisions of s 28(1) to (4) of the Act shall come into operation as follows"

and then it provides that they come into operation on November 22 and so far as they relate to rate rebate or rent rebate and in their obligation to a person or his partner, where that person fulfils the following conditions -- and then it requires that he is a tenant; that he is entitled to qualify for supplementary benefit; that his dwelling is occupied as a home; and that the qualifying supplementary benefit to which he is entitled exceeds his housing requirements.  Those are the requirements which have to be fulfilled for entitlement

The regulations themselves, so far as they are appropriate, are Statutory Instrument 1985/677.  Regulation 39 provides:

"(1) Subject to para (2) and to regs 40, 41, 42 and 44, an authority may pay housing benefit to which a beneficiary is entitled under these regulations at such time and in such manner as it thinks fit and may in particular (a) have regard to the times at which, and the frequency with which, a beneficiary's liability to make payments by way of rates or rent arises; and (b) where a beneficiary's weekly entitlement to a housing benefit is less than 50 pence, pay that benefit at half yearly intervals.

(2) In paying any housing benefit an authority shall have regard to the reasonable needs and convenience of the beneficiary."

Regulation 43(1) provides:

"A local authority may withhold any payment of rent allowance where it is satisfied on reasonable grounds that the beneficiary is not paying regularly the rent to which that allowance relates."

It is quite clear from those regulations -- those are the only relevant ones that Mr Cutler has drawn our attention to -- that they do not impose an express obligation on the tenant to pay the sum received directly to the landlord.  It seems to me, particularly in the light of reg 43(1), that it is very difficult to imply such an obligation because that regulation postulates that the tenant may not pay it and gives the housing authority the power to withhold it if he in fact has not paid.

Moreover, it seems to me that it is impossible to imply any such obligation in this case.  The effect of the housing benefit is to provide a fund from which the tenant is no doubt expected to pay his rent and he has a legal obligation to the landlord so to pay his rent.  But if, either because he obtains the money from some other source or raises a loan to pay his rent before he receives the housing benefit from the local authority, he then applies the cheque or proceeds of the cheque for his own purposes, quite clearly he is entitled to do that.  There is no obligation to apply the cheque or the proceeds directly in satisfaction of any arrears of rent, however dishonestly the respondent may have behaved -- and his answers indicate quite clearly that he did.  In my judgment this case cannot be brought within the Theft Act and for those reasons I conclude that the justices came to the correct conclusion.

JUDGMENTBY-2: FARQUHARSON J

JUDGMENT-2:
FARQUHARSON J: I agree and do not wish to add any other reason.

DISPOSITION:
Judgment accordingly.

SOLICITORS:
Crown Prosecution Service, Hampshire, for the appellant.  Messrs Blake Lapthorn, Portsmouth, for the respondent.

