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1. This appeal by the adjudication officer is dismissed, as in my judgment it has not been shown that there was any error of law in the decision of the disability appeal tribunal given on 10 October 1996. That decision awarded the higher rate mobility component of disability living allowance for a period of two years to the claimant, who had been medically diagnosed at the relevant time as suffering from myalgic encephalomyelitis (ME) together with some cervical spondylosis and osteoarthritis of her knees. 

2. The claimant is a lady now aged 51 who had already been awarded the higher rate mobility and lowest rate care components of disability living allowance for two successive periods, from 1 May 1993 to 30 April 1996 inclusive, before the renewal claim which gave rise to the present appeal. The main medical condition giving rise to these awards was her ME, which set in following a flu-like illness she suffered in 1991. This in her case has given rise according to the factual evidence to muscular fatigue and weakness, and difficulties with walking, balance and co-ordination. The diagnosis of ME confirmed by her own GP by at any rate 6 May 1993 (see his statement on page 41) is accepted by the adjudication officer as a fact: see the statement of the facts found by him in para 5 of his submission to the tribunal at page 1c, where it is recorded that the claimant has ME, as well as depressive illness which according to the other evidence had set in later. 

3. It is significant that the adjudication officer's award of benefit after a review of the claimant's case in 1993 (pages 67-69) was only made after considering the report of an examining medical officer dated 20 June 1993 (pages 49-66), in which the main condition causing her disability was described as "?Myalgic Encephalitis" [sic] and the doctor added (at page 65) a general comment that 

"While patient's extreme tiredness and depression could be explained by her Myalgic Encephalitis her disturbed balance and vision cannot be explained by any physical signs elicited. I feel there is a large extent of psychological overlay for the patient's symptoms."

4. However that qualification was not regarded, at the time or subsequently, as casting any doubt on the genuineness of her condition or of her GP's diagnosis; as is shown by the adjudication officer's decision which expressly accepted it: see page 67. Rightly in my view, the doctor's comment was thus not seen as negating the other evidence showing that the claimant was genuinely suffering from some form of disablement so as to qualify her for both mobility and care components.

5. The additional evidence on the renewal claim made towards the end of 1995 consisted of the claimant's own assessment of her disabilities set out on the form at pages 70-106, together with statements from her registered general nurse and general practitioner. These confirmed that she continued to have difficulty in walking with lack of co-ordination, fatigue, nausea and giddiness; with the GP on page 108 again confirming the diagnosis of myalgic encephalomyelitis, with cervical spondylosis and osteoarthritis of the knees as additional disabling conditions. Finally there were two further medical reports by him dated 3 February 1996 at pages 121-127, again confirming ME as the main disabling condition with the addition of depression and hiatus hernia, and in particular giving her walking ability as only 50 yards with impairment of gait or balance "frequently when her muscles go into spasm": page 126. 

6. This time the adjudication officer refused to award any rate of either component of the allowance on the renewal. The refusal decision dated 17 April 1996 at pages 130-132 relied heavily on what had been said in the GP's report about care needs to support the rejection of the claim for that component, on the ground that the GP was "suitably qualified to assess the claimant's medical condition and its effects". Yet it apparently ignored the same GP's evidence of the limitations on her walking ability, and gave the reason for refusal to renew the existing mobility award as being that "I do not accept that [the claimant's] disability is physical." If that was right, she could not be entitled to mobility component at the higher rate under s. 73(1)(a) Social Security Contributions and Benefits Act 1992 which makes physical disablement an essential condition. The adjudication officer addded that a sufficient need for guidance or supervision had not been demonstrated to qualify her for the lower rate under s. 73(1)(d) either.

7. On the claimant's appeal to the tribunal which succeeded, and on the adjudication officer's appeal against that decision to me, the substantial issue argued by the adjudication officer has throughout been that the claimant cannot qualify for the higher rate of mobility component. This is said to be because although the diagnosis of the ME from which she was suffering during the relevant period is undisputed and indeed expressly accepted, yet in the words of the adjudication officer's submission to the tribunal at page 1C:

"ME is not a neurological disease ... ME is not a physical disability." 

8. On that basis the adjudication officer opposed the claimant's appeal to the tribunal though failing to provide any additional medical evidence, or indeed even to attend the hearing, to assist the tribunal by developing or explaining the rather bald assertions thus made in the written submission. As the record of their proceedings at pages 133-135 of the appeal file shows, the tribunal went carefully through the medical and factual evidence they did have, including that of the earlier departmental doctor who had made the comments quoted above in his report some three years previously (page 65), as well as the more up-to-date factual and other evidence provided by the claimant herself and in the reports by her general practitioner about her current condition and disabilities. 

9. In their recorded findings of fact on pages 134-135 they referred in particular to those most recent medical reports as showing that she was now generally able to cope with her own care needs, but that 

"Document 126 of General Practitioner's report shows claimant able to walk on level ground about 50 yards but frequently loses balance when her muscles go into spasm." 

In view of that evidence to which they referred further in the reasons for their decision on the same page, they renewed her entitlement to higher rate mobility component for a further two years. They said they had been satisfied that from the expiration of the last award she had been "virtually unable to walk in that her distance is so limited by the condition from which she suffers that she is entitled to the higher rate mobility component." They added that they were limiting the award to 30 April 1998 in the hope that in time there would be an improvement in her condition.

10. The adjudication officer has appealed against that decision on the ground that the tribunal erred in law in deciding that the claimant was entitled to higher rate mobility component "without first establishing that she had a physical disablement" as prescribed in s. 73(1)(a) Social Security Contributions and Benefits Act 1992, maintaining in the subsequent written submissions at pages 145-148 and 166 that the ME from which the claimant was suffering did not amount to a physical disability. 

11. In particular, reliance is placed at pages 147-148 on the tribunal's finding that the claimant also suffers from depression, and on the comment added by the examining doctor in his report in 1993 on the original claim which, says the adjudication officer, "indicated that the claimant's ME was a psychological disability" making the tribunal's entire approach to the case wrong. My attention is also drawn on page 148 to a handbook prepared by the department themselves. This says that the causes of symptoms generally described as "chronic fatigue syndrome" are uncertain, and repeats that (as is of course quite incontrovertible, and not disputed by anyone) to qualify for the higher rate of mobility component a person must be suffering from a physical disablement such that the person is either unable to walk or virtually unable to walk within s. 73(1)(a). 

12. While I consider the department was justified in raising the issue on this appeal for which I granted leave, I have not been satisfied on full consideration that the criticisms of the tribunal in this case are well founded or that there was any error of law in the decision reached here. It seems to me that there was ample evidence in this case from which the tribunal were entitled to conclude that an actual physical disablement, limiting the claimant's walking ability so as to qualify her for the higher rate mobility component for the period of the award made, had been demonstrated. The GP's report, which was the only recent medical evidence and to which the tribunal rightly paid particular regard, showed clearly that this claimant suffered from actual physical limitations on her walking ability by reason of the conditions he had diagnosed which as I say have never been disputed. No up-to-date evidence to the contrary had been produced by the department, who failed even to turn up to the tribunal to make good the blanket assertion that "ME is not a physical disability". Indeed the only "evidence" relied on for doubting the GP's and the tribunal's assessment was the comment made in the examining doctor's report on page 65 which by the date of the tribunal hearing was over three years out of date and in any case is ambivalent. 

13. I therefore do not accept that there was any error of law or in principle in the conclusion to which this tribunal came on the factual and medical evidence before them. In my judgment that evidence justified their finding that the claimant met the condition in s. 73(1)(a) Social Security Contributions and Benefits Act 1992 as to suffering from physical disablement, and the record of their decision makes clear that they addressed that issue directly, and why they reached the conclusion they did. 

14. It is of course the case that the groups of conditions or symptoms now generally known together as "chronic fatigue syndrome" are extremely variable in their effects between individuals, and their causes are still imperfectly understood. Adjudication officers and tribunals considering claims for higher rate mobility where the disabling condition relied on is of this type must thus be particularly careful to ensure that the evidence establishes genuine physical disablement. Without that no award can be made. 

15. In the present case however no ground has ever been put forward for doubting the genuineness of the claimant's condition and the undisputed diagnosis throughout has been that of myalgic encephalomyelitis: the name itself denoting an inflammatory disease of the nervous tissue of the brain, associated with pain or weakness in the muscles. Whether such a diagnosis is validly given in the case of any particular claimant is of course a question of medical fact and judgment and not one of law. It may well be that medical opinion can differ on whether that diagnosis is appropriate or some more general expression such as "chronic fatigue syndrome" used for the symptoms presented by a particular claimant. If the specific condition of ME has been diagnosed, and as in this case that diagnosis is not challenged, that would normally be sufficient in my view for a tribunal to accept that the claimant is suffering from a clinical condition involving some physical element, even if its causes are incompletely understood; and to distinguish the case from the "purely psychological" even though the claimant may have been showing signs of depression or other psychiatric difficulty as well. 

16. But however that may be, such distinctions and indeed the whole case made by the adjudication officer on this appeal based on the assertion that as a matter of principle "ME is not a physical disability", appear to me to miss the substantial point. What has to be determined for the purposes of higher rate mobility is whether the evidence in the particular case establishes that the claimant is suffering from physical disablement. That such disablement must be the result of a genuine medical condition is beyond doubt: and of course as stated by the Commissioner in case CSDLA/176/1994 on which the adjudication officer relies, a tribunal must be satisfied on that issue and record findings and reasons to justify their conclusion on it. But for my part I find more helpful the guidance given by the Commissioner more recently in case CSDLA/265/1997, added to this appeal file at pages 158-165. In particular as he observes in para 11 on page 162 the central issue in such cases is not so much whether the condition relied on is itself "physical in nature", but whether it produces physical consequences so far as the claimant's muscle movements are concerned, and whether those in turn cause pain or other difficulty. As he notes in para 12 the tribunal in that case appeared to have been swayed by departmental advice that "it is not proven that chronic fatigue syndrome has a physical cause"; and this had led them into error in trying to see whether the claimant's painful conditions were in turn "caused by something physical", thus focusing on the wrong question. In the Commissioner's words towards the end of para 12 on page 163: 

"They do not seem to have focused upon whether the symptoms - that is to say the pain suffered - was genuinely being suffered in the relevant muscles. If so, it is difficult to see how, whatever may have been the underlying cause of that pain which was and is restricting the claimant in walking, that restriction was not a physical disability." 

17. I respectfully agree that the question there identified by the Commissioner is the one that should be focused on for the purposes of s. 73(1)(a). If a person is medically confirmed to be suffering from a genuine condition that involves physical disablement in the sense of an inability (or a restricted ability, but not just a disinclination) to carry out the physical functions required in walking, that is sufficient whatever the cause of the condition. Conversely it is not physical disablement in this sense if the person's physical and motor functions themselves are unimpaired but a nervous condition such as anxiety or agoraphobia makes it difficult to form and carry out the intention to use them by getting up and going out for a walk. 

18. As the evidence before the tribunal in this case plainly justified their conclusion that this claimant was at the relevant time suffering from physical disablement in the sense indicated above and their findings and reasons were adequately recorded, I dismiss the adjudication officer's appeal. 
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