Raising Consciousness

· Appealing capacity for work decisions after Howker

Ken Butler looks at the scope for using ultra vires arguments in appeals against personal capability assessment decisions in light of recent caselaw.

In two recent benefit appeals, the Court of Appeal and the Social Security Commissioners have held that changes to the incapacity benefit regulations introduced in 1996, that made it more difficult for claimants to satisfy the Personal Capability Assessment (PCA), were ultra vires – i.e. the Secretary of State had acted outside of his powers in introducing the changes.

The two decisions were based on the fact that the Department for Work and Pensions (DWP) had advised the Social Security Advisory Committee (SSAC) before introducing the changes that their impact on claimants would be neutral when in fact they had been designed to restrict benefit entitlement. The ultra vires decisions effectively mean that the two specific aspects of the PCA that had been at issue should now be read in their original, less restrictive form.

This article looks at the scope for advisers to argue that other 1996 changes to the PCA rules are also ultra vires and that a claimant, challenging an incapacity benefit decision, should have their capacity for work assessed as if the 1996 changes had never been made.

The Howker case

The Court of Appeal in its judgement of 8 November 2002 in Howker v Secretary of State for Work and Pensions  - reported as R(IB)1/03) -looked at changes made in 1996 to Regulation 27(b) of the Social Security (Incapacity for Work) Regulations 1995 (the IFW Regs) by the Social Security (Incapacity for Work and Miscellaneous Amendments) Regulations 1996 (the 1996 Regs).

Regulation 27(b) had provided important protection for certain claimants in that it ensured that a person who had failed the PCA  (previously the All Work Test) could nevertheless still be treated as incapable of work if - 

"… he suffers from some specific disease or bodily or mental disablement and, by reason of such disease or disablement, there would be a substantial risk to the mental or physical health of any person if he were found capable of work …"

The Court of Appeal held that the removal of this clause, by the 1996 Regs, was adverse in that some claimants would find it more difficult to demonstrate that they should be treated as incapable of work. Since, the Court held, the DWP had misled the SSAC, the amendment was ultra vires. 

The Howker judgment then effectively restores an important safeguard for those who, although perhaps seriously ill, cannot score sufficient points under PCA physical and/or mental health descriptors as they are currently worded (since the government is yet to lay further amending regulations) so as to be deemed 'incapable of work'). 

Howker revisited

In January 2004, a Social Security Commissioner held that another amendment to the IFW Regs by the 1996 Regs was also ultra vires.

In CIB/884/2003, Commissioner Jacobs considered the 1996 amendment to the definition of the activity of 'remaining conscious' at paragraph 14 of the Schedule to the 1995 IFW Regs.

As originally enacted, it was defined as: 

"Remaining Conscious other than for normal periods of sleep."

However Regulation 2(11)(a)(iii) of the 1996 Regs changed this to the more restrictive:

"Remaining conscious without having epileptic or similar seizures during waking moments."

As was the case with Regulation 27(b) in the Howker case, Departmental officials had described the effect of the amendment to the SSAC as 'neutral', and so the Committee agreed not to have it referred to them for consideration. 

However, as the Court of Appeal had in Howker, Commissioner Jacobs concludes that the amended definition is clearly narrower than the original version, which covered any loss of consciousness when awake, and so finds: 

"…that the amendment to the definition in paragraph 14 of the Schedule to the 1995 Regulations was made without proper compliance with the statutory machinery of referral to the Social Security Advisory Committee. It was, as a result, of no force or effect. The claimant’s capacity for work has to be determined under the terms of paragraph 14 as originally enacted." 

Significantly, although the other amendments made to the IFW Regs by the 1996 Regs were not in issue in the case he was considering, Commissioner Jacobs nevertheless maintains:

 "Tribunals dealing with cases involving those amendments will have to decide whether they are covered by the reasoning in Howker … (as) all those amendments were described to the Social Security Advisory Committee as "neutral" in their potential effects on claimants. The issue for tribunals will be whether that was an accurate description …

It would, no doubt, be helpful to claimants and tribunals if the Secretary of State were to take a realistic view on the other amendments in the guidance issued to decision makers and in the submissions made to tribunals and Commissioners." 

The remainder of this article therefore considers some of the other PCA related amendments introduced by the 1996 Regs that are arguably also 'adverse'.
 
Severe mental Illness

Regulation 10(2) of the IFW Regs outlines a list of severe conditions that will automatically deem a claimant to be considered incapable of work, and the original wording of 10(2)(viii) referred to suffering from "a severe mental illness".

However Regulation 3(c) of the 1996 amendments replaced this with:

" … a severe mental illness, involving the presence of mental disease, which severely and adversely affects a person's mood or behaviour, and which severely restricts his social functioning, or his awareness of his immediate environment."

The amendment is arguably 'adverse' in that it will only apply to a proportion of those who have a severe mental illness.  

It may now therefore be easier to argue, in the case of clients with severe mental health problems who cannot score sufficiently highly under the PCA mental health descriptors, that they should in fact still be treated as incapable under the original form of Regulation 10(2)(viii).

Any aid or appliance 

Regulation 25(2) of the IFW Regs originally held that when assessing claimant's abilities to perform the physical health descriptors:

"In determining the extent of a person's incapacity to perform any activity listed in Part I he shall be assessed as if he were wearing any prosthesis with which he is fitted."

Regulation 7(a) of the 1996 amendments added:

"or, as the case may be, any aid or appliance which he normally wears or uses".

Whilst the Schedule to the original 1995 regulations refers to some aids being taken into account in the case of certain descriptors i.e. 

· For walking, the use of a walking stick or other aid if normally used;

· For standing, the use of a walking stick; 

· For hearing, the use of a hearing or other aid normally worn; and 

· In relation to vision, the use of glasses or other aid if normally worn 

it may be possible to argue in the case of any of the other descriptors, for example walking up and down stairs or bending or kneeling, that neither decision makers or tribunals should take into account the client's use of any aid or appliance, other than a prosthesis.

Lifting and carrying

Paragraph 8 of the Schedule to the IFW Regs, defined the activity to be considered as simply "lifting and carrying".

However, Regulation 11(a)(i) of the 1996 Regs added:

"by the use of upper body and arms (excluding all other activities specified in Part 1 of this Schedule)."

Following the amendment, Commissioner Rowland held, in CIB/483/2001: 

"… 'carry' connotes a degree of movement from one place to another. Merely handing something to someone is not carrying it. The claimant’s case is that he could lift a 2.5 kilogramme bag but that he could not carry it and it is therefore plain that his case must be considered by another tribunal." 

However, Commissioner Turnbull later considered Commissioner Rowland to be wrong. In R(IB)5/03 he held:  

"it is clear that the position since that amendment has been that the descriptors in para. 8 which refer to the claimant’s ability to "pick up and carry" an object do not require him to be able to do more than move the object by means of his upper body and arms, and in particular do not require him to be able to walk with it".

On the basis that the 1996 amendment to the lifting and carrying definition is adverse, it is arguable that it is Commissioner Rowland's position in CIB/483/2001 that again provides the correct interpretation.

Continence

Paragraph 13 of the Schedule to the 1995 IFW Regs, defined the activity to be considered as "continence".

However Reg11 (a)(ii) of the 1996 Regs added:

"(other than enuresis (bed wetting))" 

It would now seem open to argue that those claimants who do bed wet, should have the problem properly considered under the continence descriptors. 

Sitting

Paragraph 3(b) - (e) of the Schedule to the 1995 IFW Regs only consider how long someone can "sit comfortably without having to move from the chair". 

However Regulation 11(b)(i) of the 1996 Regs amended these so to add:  

"because the degree of discomfort makes it impossible to continue sitting."

It could now be possible to argue that it is sufficient to consider the claimant's evidence whether, when they actually move from the chair, they are 'simply' uncomfortable, rather than the perhaps hypothetical situation of how long it takes before it is impossible for them to continue to sit.

Completion of tasks

The only 1996 amendments to the mental health descriptors contained in Part II of the Schedule to the 1995 Regs, were both under the 'completion of tasks' heading.

Para 15(c) originally read:

"Cannot concentrate to read a magazine article or follow a radio programme",

However Regulation 11(c) of the 1996 Regs inserted "or television" after the word "radio". 

This is arguably adverse, as some claimants may be better able to "follow" pictures with sound, as on TV, but simply cannot concentrate sufficiently to read and/or follow a radio programme. 

Perhaps more significant is the amendment to para 15(g).

The 1995 IFW Regs read:

"Agitation, confusion or forgetfulness has resulted in mishaps or accidents in the 3 months before the day in respect to which it falls to be determined whether he is in incapable of work for the purposes of entitlement to any benefit, allowance or advantage."

However, Regulation 11(c)(ii) of the 1996 Regs substituted the words "mishaps or", for the more dramatic "potentially dangerous". 

The Shorter Oxford English Dictionary defines "mishap" as "an unlucky accident" or "to happen unfortunately". Such mishaps are perhaps far more likely to occur to someone who suffers from agitation, confusion or forgetfulness than necessarily potentially dangerous ones. 

Conclusion

In Howker, the anti test case rules - that preclude the application of a test case to the period prior to it being decided - apply from 8 November 2002, the date of the Court of Appeal's judgement. In consequence any use of the 'adverse amendment' arguments, as suggested by CIB/884/03, would seem to only benefit claimants with effect from that date. 

However, in the case of outstanding and future capacity for work appeals, advisers should certainly consider whether it is possible to use the ultra vires arguments set out here to argue that the issue of their client's capacity for work should be considered on the basis of the original version of the 1995 Regulations.

Ken Butler works in the rightsnet team at London Advice Services Alliance (Lasa). 

� the 1996 regulations made changes to descriptors not discussed here (for example to those concerning bending or kneeling, reaching, vision and manual dexterity). Whilst details of these have not been included in this article as they would not seem to be as useful in helping client’s challenge capacity for work decisions, other advisers may think differently and may wish to check the wording of the 1996 amendment in each particular case. 





