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Disclaimer: this should be used only for background and not for advising clients. If you have any cases that look as if they may involve trusts law, consult a specialist solicitor. You cannot guarantee that all Tribunal chairs will have a background in the subject. But enjoy!

1.
What happened before the coming of equity?
Law students when they start their studies are given a potted history of the English legal system which includes very often a sort of legend – perhaps a fable would be more like it – about how that part of English law which is called “equity” arose. But before you can think about equity you need first to have a little background in the legal system in England and Wales in the very early Middle Ages.

There used to be lots of legal systems across the country, with local laws and courts, all of which mean that the rights and duties of individuals could vary quite a lot depending on where they lived. They could have a dispute with someone who lived perhaps not very far away, but came under a different legal system. You could be convicted of something that was a crime in Area A, but not in Area B. This was fine during the time when England was not one country but lots of small countries, but as the country was unified, and particularly after the Norman Conquest, it became expedient to have a common system of courts and laws across the country. Originally the King, as the source of all rights, was the head of the law, and the courts travelled about with him: hence the courts dealing with civil disputes and crime became known as the Court of [the] King’s Bench. This was established in the late 11th century, and thereafter turned into what became the circuit system, with the King’s Justices riding out into the country to the local assizes. We now call the part of the court that deals with this sort of dispute the Queen’s Bench Division of the High Court.
Because the legal system so established was, for the first time, common to the whole country, it was known as the Common Law and is the basis of much of the civil legal system as we know it. The common law courts dealt with crime, but also with contract law and trespass in its various forms: trespass to land (what is nowadays the normal meaning of trespass), trespass to goods (now known as conversion or interference with goods), and trespass to the person (assault or deliberate injury). Not negligence: the tort of negligence is a modern creation by the House of Lords in the famous case of Donohue v Stevenson (1932), known to generations of lawyers as the story of the snail in the ginger-beer bottle.

The common law was and is very literal. It is heavily evidence-based and looks no further than the surface of documents. Thus, classically, if the title-deeds of a piece of land show that David is the legal owner of a piece of land, it is fruitless for Nick to claim that he has an interest in it too. The legal title is vested in David and the common law can see nothing more.
The common law also only has one remedy for a disappointed claimant: damages, monetary compensation. It cannot order any other remedy at all.

2.
The fable of equity

It’s the Middle Ages. There is a feudal system. The King grants estates to his barons, who grant smaller estates to their knights, who grant further estates to yeomen and farmers, and at the bottom of the heap are the villeins and serfs who are essentially subsistence farmers working for their feudal lords. Everyone who holds any estate in land owes some sort of fee to his feudal lord, going up the scale back to the king. For knights and barons, that can take the form of military service, including the provision of a certain number of men from their own underlings, though in many cases it’s just rent or produce.

There is to be a Crusade. The King is full of zeal to wrest the Holy Land from the Saracens, and calls upon some of his knights and barons to go with him. Among those so called up is the noble Sir Nicholas, and of course he can hardly refuse. But while he is away someone will need to run his huge estate with all its farms and smallholdings, the brewery, the mill, the smithies and the shops. It needs someone with the authority to grant leases and licences, to charge and collect rents, to raise mortgage if necessary, even to buy and sell pieces of land, to maintain buildings – and of course to support his family, the Lady Miriam and their three sons. The only way to do this is for someone else to become the legal owner of Sir Nicholas’ property for the time being. Of course, a woman can’t own property, so this cannot be Lady Miriam, and the children are too young. The only person Sir Nicholas trusts with this job is his close friend Baron David, who is not required on the crusade. So Sir Nicholas puts everything in Baron David’s name, getting him to swear on oath that he will make look after the estate to the very best of his ability and ensure that the family is looked after. And off he goes on crusade.
At first all is well. Baron David is conscientious and does as he has promised. But after a little time, he has money problems of his own. His castle is destroyed by a fire in an era when there is no such thing as insurance. He takes over Sir Nicholas’s castle and drives Lady Miriam and the children into a small, dingy farmhouse. He gives them only a little food and clothing and furniture. They are destitute.
The King’s Justices arrive in town around now and Lady Miriam tries to get justice for herself and the children. But Baron David shows them the title deeds and their hands are tied. The common law is unable to recognise rights not on the face of the deeds.

So Lady Miriam and the children head for London. Normally the only recourse they would have is to petition the King, but he is off having fun in the Holy Land. However, he has left behind him the Lord Chancellor, Lord Christopher, who is sitting in what is his own court, the Court of Chancery, and is acting as a kind of viceroy in the King’s absence.

The Lord Chancellor receives their petition and listens to all the evidence. He considers that there is a need for Lady Miriam and children to be treated equitably, and the Court of Chancery will ensure that they are. At common law they have no rights, but they do have interests in equity. Baron David, by his promise, undertook to hold the estates “for and to the uses of” Sir Nicholas and his family. This imposed a binding equitable obligation upon him, which was originally called a “use” but is now called a trust. He was not entitled to use the property for his own benefit, only for the purposes for which it was entrusted to him. He had no equitable interest in it, only a legal title.
The Court of Chancery had a wide-ranging selection of remedies available to it. It could order “specific performance” to compel someone to carry out their side of a bargain, where damages were not adequate, and it could call for an account, to show exactly what had been done with the property. There are other equitable remedies.

The courts of Chancery and King’s (or Queen’s) Bench remained separate until the late 19th century. Their different powers and different but overlapping jurisdictions were a major reason for the inordinate length and complication of cases, of which Dickens’ Jarndyce v Jarndyce in Bleak House is a barely exaggerated example. In 1873 the Judicature Act merged the two courts together with the Court of Exchequer and the quaintly-named Court of Probate, Divorce and Admiralty (described as the “wrecks of lives, marriages and ships”) into the High Court as we know it with its three divisions, Chancery, Queen’s Bench and Family. The common law and equity retain their separate identities and remedies, but any court can deal with both types of issues and call on any remedy.
3.
Express private trusts

An express trust is one which has been set up on purpose, a private trust one which is not charitable. OK? And as a matter of land law, all land which has two or more people named in the title deeds as legal owner is held on trust, whether freehold, leasehold or on a short lease. The maximum number of trustees for land is four. For other forms of property (what property lawyers call “pure personalty” which is correctly spelt!) there is no maximum, but most formally-created trusts have two. 
Every express private trust involves three characters:

· a “settlor” – the owner of the original trust property who puts it into a trust;

· one or more “trustees” – the people who hold the legal title to the trust property after the trust has been set up; and

· one or more “beneficiaries” – the people who are to benefit from the trust. The terms “beneficial interest” and “equitable interest” can be used interchangeable.

It is perfectly possible for the same person to appear in all three roles or any two of them. A trust can be set up in the settlor’s lifetime, requiring only a “declaration of trust”, or in a will. In some cases a trust is set up by operation of law under the intestacy rules, say if any of the beneficiaries are under 18.

Every express private trust must also comply with the three certainties, or it will not be valid and binding:

· “certainty of words”: the words used must indicate a clear intention to create a binding obligation. “Look after this for me till I come back” would do it. “This is for my grandchildren” would too.  But to say “I’d like you to” do X may not.
· “certainty of subject”: what is the trust property? You must be able to identify it clearly. It is not at all clear that Shakespeare’s gift of his “second-best bed” would be certain. In one famous case “some of my best linen” certainly wasn’t. Not a problem with words like “£5,000”, or “everything I possess at my death”.

· “certainty of object”: who is it for? It must be for identifiable people (not animals and not purposes, unless they are charitable). “My relatives” won’t do. “All descendants now living of my grandfather Y” will.

Provided that the “declaration of trust” – the wording used to create it – meets the three certainties the trust will be valid. There is generally no legal requirement that it be in any particular form or even in writing: “parole” (ie oral) evidence can be used to prove it. However it will be obvious that a written declaration of trust, often in the form of a deed, will be desirable in proving its terms, especially laying out the powers and duties of the trustees. The only major exception to this is trusts of land. By law (section 53 (1)(b) of the law of Property Act 1925) there must be signed, written evidence of a trust of land, either by the settlor, including in his will, or by the trustees. But see the next heading.

4.
Implied, constructive and resulting trusts

Lord Denning couldn’t tell the difference between these, which are excluded from the “writing” rule by section 53(2). They are trust that arise unintentionally or are imposed from outside. The ones that are likely to crop up in benefits context are the last two, and I’ll start with resulting trusts.
You will occasionally come across the reference to resulting trusts in appeal submissions, and they always quote Barclays Bank v Quistclose Investments, which is never remotely relevant. A resulting trust is one which occurs, either from the outset of a trust, or partway through, if the equitable interest is not properly dealt with. Here are four sorts of resulting trust. The first two are what usually happens to benefit claimants; the second is what can happen from a badly-drafted will or trust; and the third which is very rarefied is Quistclose. 

· property is transferred into the name of another person with no intention of making them a gift of it. This could include paying your wages into a relative’s bank account because you haven’t got one, or hiding money from HMRC or DWP by putting it in your child’s name. The equitable interest “results” – bounces back – to the “settlor.”
· a house is owned in the name of one person, but another who lives there makes substantial payments towards it, such as the deposit, mortgage or repairs, maintenance and improvements. Such payments are not intended as a gift to the other party and may result in the creation of an equitable interest in the property pro rata to the value of the input.

· property is held on trust for a period – say to pay income to a spouse – but with no instructions what to do when the spouse dies. The capital results to the settlor or to his estate if he is dead.

· in Quistclose, the bank lent the company some money for a very specific purpose which it never carried out. In fact it went into liquidation and the liquidator seized the money. The bank tried to get it back and succeeded, because the court held that the money had only been paid to the company for that one specific purpose, to be repaid if not so used. When the purpose became impossible, the interest in it resulted to the bank and never belonged to the company at all. Now you see why Quistclose is irrelevant to most benefit appeals.

Constructive trusts are ones where the facts seem to indicate that A is the owner of the property, solely and absolutely, but on the proper construction of the facts A is to be treated as holding some or all of the equitable interest on trust for B. Here are few examples:

· A owns the house, but B has been to sell her own house and move in on the basis of a promise that she has a home for the rest of her life. She may be awarded a life interest in the property;
· A is the professional trustee of a trust who is put in the position of being able to make a personal profit by selling his services to the trust. Unless this is expressly permitted by the trust deed, A will hold these profits on trust as an accrual to the trust fund. He has abused his position (see next section).

5.
Trustees and other fiduciaries

Trustees are the prime example of what are called “fiduciaries”. These are people who stand in a position to others – individuals or organisations – in which they have control of property for those others, and are thus uniquely placed to exploit that position for personal advantage. Fiduciaries must always act in what they consider to be the best interest of their beneficiaries; mustn’t invest rashly, use the trust money for themselves, take advantage of their position to make a personal profit, mix trust funds with their own in such a way that it becomes difficult to know whose is whose (there is a whole branch of trusts law called “tracing” to deal with this, and I have used it in an “excess capital” case). Fiduciaries can be compelled by the Court to account for wrongful profits and misplaced assets.
Other fiduciary relationships include:

· holders of powers of attorney, and the person for whom they act;

· Deputies in the Court of Protection and the patients

· company directors and their companies

· appointees and the benefit claimant for whom they act.

In the last case, issues of resulting trusts can often arise if appointees do not keep the two sets of money separate. Using the claimant’s money personally doesn’t make it the appointee’s, whatever decision makers may think: this is a flagrant breach of fiduciary duty.
