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Dear Denise

The Employment and Support Allowance (Amendment) Regulations 2013
In accordance with section 170 of the Social Security Administration Act 1992, I am referring the above regulations to the Committee for its consideration.

As you will be aware, the Work Capability Assessment (WCA) was introduced in October 2008 to assess entitlement to Employment and Support Allowance. 
We are committed to continuously improving the WCA and following a Department–led review in March 2010 we have already amended legislation so that individuals awaiting or between courses of certain types of chemotherapy will automatically be placed in the Support Group.
We have a statutory commitment to independently review the WCA annually for the first five years of operation. Professor Malcolm Harrington, a highly respected Occupational Physician was appointed in June 2010 to undertake these reviews. He has now carried out two independent reviews of the WCA. As part of his second independent review, Professor Harrington asked Macmillan Cancer Support to look into how the WCA assesses people being treated for cancer to provide to him with any recommendations for further improvements.
The Department accepted the evidence presented by Macmillan that the effects of oral chemotherapy can be as debilitating as other types of chemotherapy. The evidence also shows that certain types of radiotherapy and in particular of combined chemo-irradiation can be equally debilitating. As a result of the evidence supplied by Macmillan                                                                                                                                                                                                                                                                                                                                                                                                       the Department developed detailed proposals for changing the way that individuals may be assessed during their treatment for cancer.

In its response to Professor Harrington’s Year 2 Review published on 24 November 2011, the Government referred to its proposals to remove the current automatic provision for certain types of chemotherapy and replace this with:

· provision for the groups suggested by Macmillan (all chemotherapy cases, combined chemo-irradiation and certain radiotherapy cases) and
· provision to determine entitlement based on Decision Maker discretion using evidence provided, rather than automatic entitlement, the presumption being that individuals would be placed in the Support Group subject to that confirmatory evidence
At that time, Macmillan had felt unable to support our proposals and rather than proceeding to implementation it was announced that Ministers had decided instead, to conduct an informal consultation to seek wider ranging views on the proposed changes. The intention of this process was to gather the views of interested stakeholders, including individuals affected by cancer, their families and carers, healthcare practitioners and cancer specialists, as well as representative groups and other lobby groups. 
The consultation period ran from the 16 December 2011 and finished on the 9th March 2012. We received an excellent response to our consultation and to the meetings we also held with stakeholders. The responses have now been fully considered by the Department and a Government response to the consultation was published on 17 September 2012 detailing our revised proposals

The revised proposals expand the categories of cancer treatments under which a claimant may be treated as having Limited Capability for Work Related Activity (LCWRA), to now include individuals who are;

· Awaiting, receiving or recovering from treatment by way of chemotherapy irrespective of route; or 

· Awaiting, receiving or recovering from radiotherapy. 
It is the debilitating effects of such treatment that will determine entitlement but the presumption would be that an individual undergoing the above treatments for cancer should be treated as having LCWRA, subject to confirmatory evidence. Each individual would be assessed on a paper basis and the vast majority would be placed straight into the Support Group. 

We believe that these changes will improve the way people with cancer are assessed and will result in more cancer sufferers being treated as having LCWRA and placed in the Support Group. 
We expect these changes to be welcomed by Professor Harrington, Macmillan and the majority of individual cancer sufferers, as well as those who support them including cancer specialists and the Royal College of Radiologists (RCR). 

We continue to work with Macmillan and the RCR, as well as other relevant interested parties, to further develop the detail of these changes, as well as how best to implement them.  
Additionally, as part of the programme of continuous improvement of the WCA, we propose using the Secondary Legislation (SI) to make a number of amendments to the WCA and to the description of certain Schedule 2 and 3 activities and descriptors. These changes intend to clarify the original policy intent of those descriptors and do not represent changes in policy. 
All proposed changes are detailed in the attached Explanatory Memorandum.

Please find enclosed:

Appendix 1 
Explanatory Memorandum explaining the purpose and effects of the Regulations 

Appendix 1a  
Assessment of Equality Impact

Appendix 2 
Draft regulations for the WCA

Appendix 3 
Keeling Schedule highlighting changes from the old regulations to the new regulations
I hope that these documents will help Committee members in their consideration of the proposed changes to Regulations.

Yours Sincerely

Dr Bill Gunnyeon
Chief Medical Adviser 
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1. Introduction

1.1
The Work Capability Assessment (WCA) was introduced in October 2008 to assess entitlement to Employment and Support Allowance (ESA). The WCA was developed by departmental officials, working in close consultation with medical and other experts alongside specialist disability groups
. 
1.2
The WCA is based on the principle that a health condition or disability should not automatically be regarded as a barrier to work, and on the large body of evidence which shows that work is good for physical and mental well-being, can be beneficial for individuals with health conditions and disabilities, and that being out of work can contribute to poorer health and other negative outcomes
. 
1.3
It is a functional assessment which focuses not on an individual’s condition but on the functional effects of their condition on that particular individual.  The assessment looks at a range of different activities related to physical, mental, cognitive and intellectual functions and certain additional criteria that do not directly measure function (such as terminal illness) to determine capability for work, taking into account developments in healthcare and the modern workplace.

1.4
Following either a face-to-face or paper based assessment, the healthcare professional provides advice to a DWP decision maker to inform the decision on benefit entitlement.  The decision maker will use this advice alongside all other available evidence (including any medical evidence provided by the individual’s GP or specialist) to determine an individual’s capability for work and capability for work related activity. There are three possible outcomes:

· An individual is found fit for work and is therefore ineligible for ESA. They would be expected to return to work, claim Jobseekers Allowance even though they may still have a health condition or disability and require appropriate support, or claim another benefit such as Income Support.

· An individual is found to have limited capability for work at that time, but able to prepare for a return to work.  They would be entitled to ESA and placed in the Work Related Activity Group.

· An individual is found to have limited capability for work-related activity and therefore entitled to ESA and placed in the Support Group. They are not required to undertake any work related activity.

WCA assessment of the effects of cancer treatment

The current position

1.5 Original ESA legislation allowed only for individuals who are receiving or recovering from intravenous, intraperitoneal, or intrathecal chemotherapy treatment to be automatically treated as having limited capability for work-related activity and to be allowed into the Support Group. The legislation also allows individuals who are undergoing two days of radiotherapy a week to be treated as having limited capability for work and to access the Work-related Activity Group (WRAG).
 

1.6 The original provisions were expanded in March 2011, following a Departmental-led review of the assessment, to include individuals awaiting [or in-between] courses of these types of chemotherapy being treated as having LCWRA and so allowed into the Support Group. 


1.7 The latest national statistics show the majority of individuals with cancer who claim ESA are placed in the Support Group. The latest statistics also show that for new ESA claims starting between October 2008 and November 2011, around 37,000 individuals with a primary condition of cancer have been placed in the Support Group, around 8,300 in the WRAG and around 7,600 were found fit for work
.
Independent Review of the WCA
1.8 DWP is committed to continuously improving the WCA and has a statutory commitment to independently review the WCA annually for the first five years of operation. Professor Malcolm Harrington, a highly respected Occupational Physician was appointed in June 2010 to undertake these reviews. 
1.9 The first two independent reviews of the WCA have already been carried out and published by Professor Harrington. He confirmed late last year that the WCA remains the right process, and that positive progress has been made since his first review. He expects this to be consolidated over the next year as new processes bed down.
1.10 Additionally, as part of this programme of work, Professor Harrington asked Macmillan Cancer Support (Macmillan) to look in detail at how the WCA assesses people with cancer and to provide to him with recommendations for further improvements.

1.11 Macmillan amassed a significant amount of medical evidence from oncologists and other cancer care specialists. Within its report, Macmillan provided compelling evidence that the effects of oral chemotherapy can be as debilitating as other types of chemotherapy. It also provided strong evidence of the debilitating effects of certain types of radiotherapy and in particular of combined chemo-irradiation.
 
1.12 The evidence demonstrated that:


· it is no longer reasonable to differentiate between non-oral and oral chemotherapy; and

· as radiotherapy can have equally debilitating effects, it should not be treated differently.
1.13 The Department accepted the strong expert evidence and that change was needed to widen the existing WCA provisions to take account of the effects of these cancer treatments, as set out in the Macmillan report.      


1.14 However, the report also suggested that individuals awaiting, undergoing or recovering from these forms of cancer treatment should be automatically placed into the Support Group. 


1.15 The experts consulted by Macmillan all attested to the wide variation in symptoms experienced by individuals being treated for cancer. While many individuals are unable to work, others can and do work, often with the support of their employer. Additionally, as part of previous work, Macmillan also recognised the therapeutic importance of work for many cancer sufferers, highlighting it in a number of prominent reports and also in guidance on their website. 


1.16 It is and continues to be DWP policy intent to ensure entitlement to ESA is based, as far as possible, on the impact of an individual’s condition or treatment on their capability for work and that people should be supported wherever possible to remain in work. As such, although we recognised the potentially debilitating effects of cancer treatment on the majority of individuals, it may not necessarily be the situation in all cases. 


1.17 Instead it is important to maintain an element of discretion in each case so that decisions are made on the true nature of each individual’s capability for work rather than automatically writing people off for a significant period of time.


1.18 We had hoped to introduce these proposals in April 2012. Unfortunately, at that time (late 2011), Macmillan were unable to support the proposals in their entirety. It was therefore decided that without Macmillan’s support it would be inappropriate to implement the proposed Departmental regulatory changes. Instead we sought a wider range of views through an informal consultation.
Informal consultation


1.19 The Department launched the consultation on 16 December 2011 and finished on the 9th March 2012. 
1.20 The intention of this process was to gather the views of interested stakeholders, including individuals affected by cancer, their families and carers, healthcare practitioners and cancer specialists as well as representative groups and other lobby groups.  

1.21 The evidence received as part of the consultation process has now been fully considered by the Department and a Government response to the consultation was published on 17 September 2012. This document sets out the evidence received and confirms proposals for changing the way in which the WCA assesses the effects of cancer treatment.


Revised Proposals as a result of the consultation


1.22 As a result of the evidence gathered from the consultation process we have revised our original proposals.
 

1.23 The originally proposed site specific approach to people awaiting, receiving or recovering from radiotherapy was challenged by cancer specialists and others. The Department has accepted their arguments and now proposes to assess radiotherapy in the same way as chemotherapy, considering the general impact of the treatment on the individual rather than singling out specific tumour sites. 


1.24 For the same reason the Department has also decided to remove the condition that treatment must be continuous for a period of more than six months. Ultimately it is the impact of treatment, not the duration, which should be the final determinant. 


1.25 The revised proposals therefore expand the categories of cancer treatments under which a claimant may be treated as having LCWRA, to now include individuals who are;


· Awaiting, receiving or recovering from treatment by way of chemotherapy irrespective of route; or 
· Awaiting, receiving or recovering from radiotherapy.

1.26 We will ensure determinations are made on the basis of evidence about the individual’s condition, its consequences and nature of the treatment. The vast majority of these determinations will be based on medical evidence supplied by the individual. Only where the available medical evidence is insufficient to allow a paper-based determination will an individual be referred for a face-to-face assessment. 


1.27 It is the debilitating effects of such treatment that will determine entitlement but the presumption would be that an individual undergoing the above treatments for cancer should be in the Support Group, subject to confirmatory evidence. Each individual would be assessed on a paper basis and the vast majority would be placed straight into the Support Group. 


1.28 Additional evidence confirmed that a combination of chemotherapy and radiotherapy often has more debilitating effects than either administered singly, with some respondents suggesting that it may require particular consideration. However, having considered this further, we believe the presumption that individuals will be placed in the Support Group, based on the receipt of the prescribed evidence, will be sufficient to cover those receiving combined therapy. 

1.29 This approach recognises the needs of people awaiting, receiving or recovering from cancer treatment and reduces the burden upon them during a particularly difficult time. The proposed changes will replace the existing provisions with a more individual assessment of claimant’s capability for work.
 

1.30 We believe that these changes will improve the way people with cancer are assessed and will be welcomed by Professor Harrington, Macmillan and the majority of individual cancer sufferers, as well as those who support them. 

Other Regulatory changes - amendment of other descriptors

1.31 In addition to the change to regulations to improve assessment of claimants undergoing cancer treatment, and as part of the programme of continuous improvement of the WCA, we propose to use the Statutory Instrument (SI) to make a small number of amendments to other WCA Activities to clarify original policy intent and also improve the consistency of decision making.  The majority of these are contained within Schedules 2 and 3 of the Employment and Support Allowance Regulations 2008. 
 
1.32    Schedule 2 sets out the criteria for the points-based assessment of Limited Capability for Work (LCW) and Schedule 3 sets out the assessment of LCWRA.

2. Commencement and application of the proposed changes  

2.1
We intend for these Regulatory changes to come into force in early 2013. Operationally, this will involve changes in processes and IT software by Atos Healthcare, who carry out the assessments and revised guidance for Atos Healthcare Professionals and  DWP Decision Makers. 
2.2
Departmental Operations (Jobcentre Plus) are working closely with all parties concerned to ensure all the guidance is current and up to date on the changes prior to its introduction.  They will ensure that all forms have been updated to reflect the necessary changes ready for the introduction.

2.3
The Decision Makers Guide will require updating and for those changes to be effectively communicated to Departmental Decision Makers.

2.4 
We propose that any changes should be implemented for new cases from day one that the regulations come into force and that for existing cases, the changes are implemented on a case by case basis at their next scheduled review point.
3. Explanation and purpose of the proposed changes

WCA assessment of the effects of cancer treatment

3.1
At present, under regulations 20(b) and 35(1)(b) of the Employment and Support Allowance Regulations 2008, claimants who are receiving certain kinds of chemotherapy (or are likely to receive it within 6 months) are treated as having limited capability for work (LCW) and limited capability for work-related activity (LCWRA). This means that they do not have to go through the work capability assessment and are placed in the Support Group.  

3.2
The revised proposals are to now expand the types of cancer treatments currently provided for in regulations to include individuals who are;


· Awaiting, receiving or recovering from treatment by way of chemotherapy irrespective of route; or 

· Awaiting, receiving or recovering from radiotherapy.
 

3.3
The presumption would be that an individual undergoing the above cancer treatments should be in the Support Group. However there is an element of discretion to ensure that decisions are made on the true nature of each individual’s capability.
Other Regulatory changes - amendment of other descriptors
Regulation 19(5) and Regulation 34(4A) - Schedules 2 and 3 Descriptors:
3.4 
Cause – There is currently confusion that an individual may score on Mental Health (MH) descriptors purely based on the effects of a physical condition. For example: Person with a severe back pain indicates that they are unable to ‘think ‘properly due to the pain in their back. Currently an individual may be able to score on both physical and MH descriptors.   

3.5
Effect -  Clarification that MH activities in Part 2 of Schedule 2 and 3 can only be satisfied where the claimant has a mental health condition, reflecting the approach in Incapacity Benefit legislation. 
Regulation 25 - In-patient: 
3.6
Cause – There is no definition of the term ‘in-patient’ in the current Regulations. Policy intent is that an individual whose condition is so serious that an overnight or longer-term stay in a hospital is advised by a healthcare professional should be eligible to be treated as having limited capability for work. The current ‘treat as’ provision has led to the unintended inclusion of individuals were not intended to benefit from the “treat as” provision, because their condition is not so serious that they cannot participate in the WCA, for example, where a bed has been provided to a patient for a period of time, possibly as part of day surgery / treatment (see Appeal No CE618 2011).

3.7
Effect – Clarification is required to confirm that this provision applies to someone who requires overnight or longer term observation, not to someone simply because they have occupied a hospital bed transiently as part of their treatment.
Regulation 29 (Substantial risk):
3.8
Cause – As currently drafted there is a degree of ambiguity regarding the satisfaction of regulation 27 or 29. There have been examples where substantial risk test has been judged as being satisfied, but where that risk may have been greatly reduced either by a workplace adjustment or other intervention. 

3.9
Effect – To ensure that the original policy intent is assured, we wish to build in the notion that if the substantial risk can be reduced by a significant amount by reasonable adjustments in the workplace, or other interventions, e.g. self-administered adrenalin, the provision would not be satisfied.
Activity 2 (Standing and sitting):  
3.10
Cause – As currently drafted descriptors 2(b) and 2(c) can be satisfied where a person cannot remain at a workstation by either standing or sitting for specified periods before moving away.

3.11
Effect - The policy intent for this activity is to look at the ability to remain at a workstation; therefore we now need to make clear that descriptors 2(b) and 2(c) can only be satisfied where a person cannot remain at a workstation by a combination of sitting and standing for specified periods before moving away.  
Activity 5 (Manual dexterity):
3.12
Cause – As currently drafted descriptor 5(d) tests whether a person “Cannot use a suitable keyboard or mouse”. The policy intent for this activity is to examine hand and wrist function and for this task to be tested whilst being performed single-handed. While it is clear that this is so for the mouse, it is less explicit for use of a keyboard since using a keyboard is usually bimanual. 

3.13
Effect - We therefore need to clarify that the descriptor refers to the single-handed use of a keyboard or a mouse.   

Activity 7(Understanding communication): 

3.14
Cause –The current wording "Understanding communication by both verbal means (such as hearing or lip reading) and non verbal means (such as reading 16 point print) could be misinterpreted as meaning that the person has to have both a hearing impairment and a visual impairment in combination in order to score.

3.15
The policy intent is that this activity should examine the ability to understand communication sufficiently clearly to be able to comprehend a simple message by both verbal and non verbal means. The descriptors may therefore apply if a claimant has hearing impairment alone, visual impairment alone or a combination of hearing and visual impairment.  
3.16
Effect -It is therefore recommended that the wording is changed to understanding communication by:
(i)  verbal means (such as hearing or lip reading) alone, or
(ii) non verbal means (such as reading 16 point print or braille) alone, or
(iii) a combination of (i) and (ii)”
Activity 9 (Continence): 
3.17
Cause – As currently drafted descriptor 9(b) states "At risk of loss of control leading to extensive evacuation of the bowel and/or voiding of the bladder, sufficient to require cleaning and a change in clothing, if not able to reach a toilet quickly." The term “at risk” is being interpreted in a very broad sense. 
3.18
Effect – We need to establish a way to restrict the term at risk so that it is interpreted in a way consistent with the policy intent of applying to those who the likelihood of loss of control is very high. 
Activity 9 (Continence): 
3.19
Cause – The current wording of this descriptor does not make reference to the claimant having to be actually "awake" during the evacuation of the bladder or bowel. This means that at the present time, individuals who become incontinent when they are not awake – such as those who become incontinent during a ‘fit’ may score under the continence descriptor, as well as for their fits.
3.20
Effect – DWP need to ensure that the policy intent of this activity is met and that it accounts only for continence problems experienced while an individual is awake.

 
Activity 15 (Getting about): 
3.21
Cause – As currently drafted descriptor 15 states that those who "Cannot get to any specified place with which the claimant is familiar" may score against the activity descriptor. Misinterpretation of the descriptor as currently worded may mean that claimants who are unable to get to a specific place for example, the library or the town hall, may be able to inappropriately score against this descriptor / measure.  

3.22
Effect – The policy intent of this activity is to reflect inability to travel unaccompanied [by another person] for those individuals that are severely affected by a mental health condition [such as agoraphobia]. The position is clarified that the need is based on most places a claimant cannot get to rather than a single specified place.
A detailed outline of each of the regulations is as follows:
Regulation 1 – cites the commencement date.  

Regulation 2 – Regulation 2 sets out to whom the Regulations apply. It provides that they apply to all persons who make a claim for Employment or Support Allowance on or after the date that these Regulations come into force. The Regulations also apply to persons who make a claim before that date, and persons who [whether before or after that date] have been notified under the re-assessment process (under which those on incapacity benefit, severe disablement allowance or income support on grounds of incapacity are assessed to determine whether they are entitled to Employment and Support Allowance), who have their capability for work or work-related activity determined (including a determination as to whether they are to be treated as capable for work or work-related activity) on or after that date. The Regulations apply to persons who are re-assessed on or after that date. However, the provisions in Regulations 5 and 6 which amend Schedules 2 and 3 do not apply to a person who was sent a questionnaire (as to their capability for work or for work-related activity) relating to the unamended version of Schedule 2 and 3 before the date on which these Regulations come into force and in respect of whom a determination is made after that date as to that person’s capability for work – instead the determination will be based on the un-amended provisions in Schedules 2 and 3. This is subject to a [six month limit] after which all assessments will be made under the amended provisions.

Regulation 3 amends Part V (Assessment of Limited Capability for Work) of the 2008 Regulations. 

Regulation 3(2)(a) Regulation 3(2) amends regulation 19 of the 2008 Regulations and provides that, when the extent of a claimants’ capability to perform any activity listed in Part 1 of Schedule 2 is assessed, this will be on the basis that claimants are wearing any prosthesis with which they are fitted, or that claimants are wearing or using any aid or appliance which they can normally or could reasonably be expected to wear or use.
Regulation 3(2)(b) amends regulation 19 of the 2008 Regulations to make it clear that when being considered in relation to a descriptor under Part 1 of Schedule 2, any limitation on a claimant’s capability for work must stem from a specific bodily disease or disablement or as a direct result from treatment of that disease or disablement by a registered medical practitioner. When being considered in relation to a descriptor under Part 2 of Schedule 2 to the Regulations, the amendment means any limitation on a claimant’s capability for work must stem from a specific mental illness or disablement or as a direct result from treatment of that illness or disablement by a registered medical practitioner.

Regulation 3(3) amends regulation 20 of the 2008 Regulations, to widen the group of claimants receiving cancer treatment who may be treated as having limited capability for work.  The group will extend to claimants receiving any type of chemotherapy or chemo-irradiation and it will extend to claimants receiving radiotherapy. The group will include claimants expected to receive such treatments within 6 months. Claimants in these groups receiving, or awaiting the treatments listed will be treated as having limited capability for work if the Secretary of State is satisfied they should be treated as having limited capability for work. 


Regulation 3(4) amends regulation 25 of the 2008 Regulations to clarify that this only provision applies to someone whose condition is such that they are advised by a healthcare professional to remain overnight or for a longer period following medical or other treatment. 

Regulation 3(5) amends regulation 26(1)(b) of the 2008 Regulations. The reference to radiotherapy has been removed from this regulation as radiotherapy will now be captured under regulation 20 of the 2008 Regulations.

Regulation 3(6) amends regulation 29 of the 2008 Regulations, to clarify that regulation 29(2)(b), where it refers to “substantial risk  to the mental or physical health of any person if the claimant were found not to have limited capability for work”, excludes circumstances in which the risk could be rendered safe by reasonable adjustments in the workplace or by the claimant taking medication prescribed for the medical condition or conditions in question.
Regulation 4 amends Part VI (Assessment of Limited Capability for Work-Related Activity) of the 2008 Regulations where relevant to reflect the amendments made by Regulation 3 to Part V (Assessment of Limited Capability for Work). This makes provision for treating claimants awaiting, undergoing or recovering from certain types of cancer treatment, as having limited capability for work-related activity.

Regulation 5 amends the descriptors used in Part 1 of Schedule 2 to the 2008 Regulations, and which are used in determining whether or not a claimant has limited capability for work. The amendments clarify the situations in which the descriptors apply, to more accurately reflect the work activity being tested. 

Regulation 6 amends the descriptors used in Part 2 of Schedule 2 to the 2008 Regulations, and which are used in determining whether or not a claimant has limited capability for work-related activity. The amendments clarify the situations in which the descriptors apply, to more accurately reflect the work activity being tested.
4. Impacts of the proposed changes 
4.1 Impacts on equality and diversity

WCA assessment of the effects of cancer treatment

4.1.1
An impact assessment, including an equalities impact assessment is included at Appendix 1a.
4.1.2
Analytical work has also been done to model the implications of these proposals upon existing data on ESA claimants. We have reviewed a number of cases of people who have cancer comparing outcomes under the current Regulations with those anticipated under the proposed revised regulations. The results of this review indicate that for people with a primary diagnosis of cancer there is likely to be a movement of around 10 per cent from the Work Related Activity Group to the Support Group, but no overall impact on the fit for work rate. 
Other Regulatory changes - amendment of other descriptors

4.1.3
The main intention of the suggested changes is to confirm the original policy intent and also improve the consistency of decision making, rather than alter entitlement to ESA.

4.1.4
We therefore believe that these reclarifications of policy intent measures will not particularly affect the numbers of claimants placed in either of the two ESA main phase benefit or fit for work groups.     
4.2 Impact on child poverty

4.2.1
Given the safeguards built into the Atos Healthcare and decision-making systems, as previously outlined, the Department does not consider that any of the proposals would have a negative impact on child poverty.  

4.3 Impact on the sustainability of rural communities 

4.3.1
The Department does not consider that any of the proposals would have any impact on the sustainability of rural communities.
4.4 Impact on business, charities and voluntary bodies
4.4.1
The Department does not consider that any of the proposals would have any negative impact on business or charities. 
4.5 Impact on complexity and operations
4.5.1
Currently, claimants receiving non-oral chemotherapy are automatically treated as having LCWRA.  Whilst the Department is expanding the categories of cancer treatments under which a claimant may be treated as having LCWRA (to now include all chemotherapy irrespective of route and radiotherapy), we do not believe this will add complexity.
4.5.2
Where possible each individual will be assessed on a paper basis with the expectation that the vast majority placed straight into the Support Group.  Where a paper-based assessment is not possible, this does not preclude placement in the Support Group but a face-to-face assessment may be required. The Department believes that these changes will have a positive impact on the WCA, improving the way individuals with cancer are assessed, and will be welcomed by Professor Harrington, Macmillan and the majority of individual cancer sufferers, as well as those who support them. Ultimately, we expect that as a result of the proposed changes more cancer suffers will be placed in the Support Group of ESA than under existing provisions. 
 


4.5.3
In relation to the other regulatory changes, for the most part, the proposed amendments  clarify existing provisions to confirm the original policy intent and put the meaning beyond doubt , We anticipate this will improve the consistency of decision making and simplify the administration of benefit delivery.  None of them add any complexity.  

4.5.4
The Government has committed to introducing these changes to the WCA in early 2013. This is a challenging but achievable target requiring both regulatory and process delivery changes. We have undertaken feasibility work to fully quantify the impact of this change. Implementation work is progressing well and we continue to work with operational colleagues, who have appointed a specific project team to ensure a smooth and timely introduction. We also continue to work with Atos Healthcare to ensure that all necessary changes are in place from their perspective to support go live.    
4.6 Impact on legislation

4.6
There are no immediate plans to consolidate the Statutory Instruments which we are proposing to amend. However, the Department will make available informal consolidated versions of the amended legislation on its website (The Law Relating to Social Security - DWP) in due course.  
5. Information and communications strategy for the proposed changes 
5.1 
There are no formal arrangements for publicity. However, ESA claimants who are awaiting, receiving or recovering from cancer treatment will be made aware of the changes as part of their ESA claim process. Additionally, we continue to work with Macmillan and other relevant parties on this issue to ensure that the individuals whom they represent are informed regarding the changes.  
6. Monitoring and evaluation of the proposed changes  


6.1
DWP is committed to continuously improving the WCA and has a statutory commitment to independently review the Assessment annually for the first five years of operation. We anticipate that the proposed changes will be reviewed and evaluated as part of this ongoing process. 
Appendix 1a
Equality Impact Assessment

	Equality analysis for expanding the categories of cancer treatments under which a claimant may be treated as having limited capability for work-related activity

	September 2012
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Expanding the categories of cancer treatments under which a claimant may be treated as having limited capability for work-related activity (LCWRA)
Equality Impact Assessment

Evidence and Analysis

To meet the requirements of the Equality Act 2010, the Department for Work and Pensions has carried out an Equality Impact Assessment on the proposed measures. This process helps to ensure that the Department’s strategies, policies and services are free from discrimination.  This Equality Impact Assessment considers the potential impact of the proposed policies in terms of the protected characteristics of disability, ethnicity and gender, and the additional protected characteristics of age, gender reassignment, sexual orientation, religion or belief, marriage and civil partnership and pregnancy and maternity.  

Current process

Under the current Work Capability Assessment (WCA), only those cancer patients who are receiving, are likely to receive within 6 months or are recovering from, non-oral chemotherapy are treated as having LCWRA. 

The current process also allows some cancer patients receiving radiotherapy to be treated as having limited capability for work (LCW) during any week for which they receive treatment (or days of recovery from that treatment).

Professor Malcolm Harrington has, to date, carried out two independent reviews of the WCA and is currently undertaking a third. As part of his second review, Professor Harrington asked Macmillan Cancer Support (Macmillan) to look in detail at how the WCA assesses people with cancer in order to provide him with evidence for further recommendations for improvement.
Original proposals

The evidence provided by Macmillan demonstrated that both oral and non-oral chemotherapy, as well as radiotherapy, can have equally debilitating effects and should not be treated differently in the WCA. Macmillan also recommended that in relation to radiotherapy tumour sites should be defined.

The Department has accepted that further change is needed to the way the WCA treats cancer sufferers. As a result we developed proposals to expand the categories of cancer treatments under which a claimant may be treated as having LCWRA, building an element of discretion into decisions to ensure they are based on the impact of an individual’s condition and treatment on their capability for work

The proposals would expand the categories of cancer treatments to include individuals who are:

· awaiting, receiving or recovering from treatment by way of oral chemotherapy; except when that therapy is continuous for a period of more than six months;  

· awaiting, receiving or recovering from combined chemo-irradiation; or 

· awaiting, receiving or recovering from radiotherapy in the treatment of cancer in the following sites: head and neck; brain; lung; gastro-intestinal; pelvic.

Following development of these proposals, the Department conducted an informal consultation which was announced on 24 November 2011. The consultation aimed to seek a wider range of views and evidence on these proposals before introducing any regulatory changes. 
Revised proposals following consultation

Following analysis of the evidence gathered from the consultation process we have revised our original proposals. The originally proposed site-specific approach to people awaiting, receiving or recovering from radiotherapy was challenged by cancer specialists and others. The Department has accepted their arguments and now proposes to assess radiotherapy similarly to chemotherapy, considering the general impact of the treatment on the individual rather than singling out specific tumour sites.

Our revised proposals expand the categories of cancer treatments under which a claimant may be treated as having LCWRA, to now include individuals who are:

· awaiting, receiving or recovering from treatment by way of chemotherapy irrespective of route; or 
· awaiting, receiving or recovering from radiotherapy. 
In such cases the presumption would be that an individual undergoing the above cancer treatments should be in the Support Group. Where possible each individual will be assessed on a paper basis with the vast majority placed straight into the Support Group. 

We are developing (in consultation with Macmillan and the Royal College of Radiologists) a suitable ‘light touch’ evidence-gathering process to support the change proposals. This is likely to be a simple proforma which will be attached to the ESA50 self-assessment questionnaire, to be completed by a relevant healthcare professional. This could be the claimant’s oncologist consultant or, where appropriate, a specialist cancer nurse.

These proposals require changes to Employment and Support Allowance Regulations 2008, namely regulations 20(b) (certain claimants to be treated as having limited capability for work), 26(1)(b) (claimants receiving certain treatment) and 35(1)(b) (certain claimants to be treated as having limited capability for work-related activity).

In addition to the changes to the regulations dealing with claimants undergoing cancer treatment, and as part of the programme of continuous improvement of the WCA, we propose to take the opportunity to make change ESA regulation 25 (hospital in-patients) to clarify the group of claimants intended to benefit from this “treated as” provision; along with a small number of amendments to the descriptors contained within Schedules 2 and 3 to the Regulations.  Schedule 2 sets out the criteria for the points-based assessment of LCW and Schedule 3 sets out the criteria for the points-based of assessment of LCWRA.

The main intention of the additional changes is to confirm the original policy intent and improve the consistency of decision-making, rather than alter entitlement to ESA.
The activities to be clarified are:
· Activity 2 (Standing and sitting)
· Activity 5 (Manual dexterity)
· Activity 7(Understanding communication)
· Activity 9 (Continence) 
· Activity 15 (Getting about)

The Department does not consider that any of these proposals would have any impact on the protected characteristics. The assessment of the potential impact, in terms of the protected characteristics, of these changes follows. 
Disability Impact 
The WCA is designed to assess the work capability of people who are out of work as a result of disability or ill-health. It plays a significant role in determining the levels of support offered to claimants, many of whom will have disabilities, and many of whom are classed as vulnerable, in that they are unable to safeguard their personal welfare or the personal welfare of others (including their dependants).

The definition of disability for the purposes of equality impact assessment is now that contained in the Equality Act 2010
, and was previously that defined by the Disability Discrimination Act.  Most people
 in receipt of ESA are likely to be covered by the definition of disability in the Equality Act 2010. The table below presents the ESA caseload broken down by health condition group based on the International Classification of Diseases. It shows that the primary recorded medical condition for around 3 per cent of ESA claimants is cancer (i.e. ‘Neoplasms) at February 2012 (latest information available).

Table 1: ESA claimants by primary medical condition, Great Britain, February 2012

	Recorded primary medical condition
	Caseload 
	% of caseload

	
	
	

	Certain Infectious and Parasitic Diseases
	10,360
	1%

	Neoplasms
	30,800
	3%

	Diseases of the Blood and Blood forming organs and certain diseases involving the immune mechanism
	2,120
	0%

	Endocrine, Nutritional and Metabolic Diseases
	14,120
	1%

	Mental and Behavioural Disorders
	425,840
	43%

	Diseases of the Nervous System
	49,050
	5%

	Diseases of the Eye and Adnexa
	5,710
	1%

	Diseases of the Ear and Mastoid Process
	3,090
	0%

	Diseases of the Circulatory System
	40,990
	4%

	Diseases of the Respiratory System
	20,730
	2%

	Diseases of the Digestive System
	17,910
	2%

	Diseases of the Skin and Subcutaneous System
	6,140
	1%

	Diseases of the Musculoskeletal system and Connective Tissue
	145,120
	15%

	Diseases of the Genito-urinary System
	8,400
	1%

	Pregnancy, Childbirth and the Puerperium
	3,100
	0%

	Certain Conditions Originating in the Perinatal Period
	30
	0%

	Congenital Malformations, Deformations and Chromosomal Abnormalities
	3,190
	0%

	Symptoms, Signs and Abnormal Clinical and Laboratory findings, not elsewhere classified
	119,180
	12%

	Injury, Poisoning and certain other consequences of external causes
	73,720
	7%

	Factors influencing Health Status and Contact with Health Services
	11,600
	1%

	Total
	991,190
	100%


Source: Work and Pensions Longitudinal Study, February 2012.
Notes:  The health condition group for ESA claimants is based on the International Classification of Diseases, 10th Revision, published by the World Health Organisation. Medical condition is based on evidence provided at the start of the claim, This in itself does not confer entitlement to ESA and may not represent a claimant’s most recent medical condition.

Under existing provisions claimants awaiting, receiving or recovering from non-oral chemotherapy are automatically treated as having LCWRA.  Under the Department’s revised proposals,  we are expanding the categories of cancer treatments under which a claimant may be treated as having LCWRA (to now include all chemotherapy irrespective of route and radiotherapy), but are introducing a presumption that an individual undergoing the designated cancer treatments should be in the Support Group. Where possible, each individual will be assessed on a paper basis with the vast majority placed straight into the Support Group.  Where a paper-based assessment is not possible, this does not preclude placement in the Support Group but a face-to-face medical assessment may be required. 

We recognise that the introduction of a presumption that an individual undergoing cancer treatments should be in the Support Group rather than automatically being treated as having LCWRA, could potentially have an adverse impact on persons with this protected characteristic who fall under the existing provisions.  However, the Department believes that, taken as whole, these changes will have a positive impact on the WCA, will improve the way individuals with cancer are assessed, and will be welcomed by Professor Harrington, Macmillan and the majority of individual cancer sufferers, as well as those who support them. Ultimately, we expect that as a result of the change more cancer suffers will be placed in the Support Group than under existing provisions. 

As now, claimants will continue to have the right of appeal against any decision that they did not have LCWRA (or, indeed, LCW).  We therefore consider that any potential adverse impact on claimants with this protected characteristic will be mitigated by working with Macmillan and other stakeholders during the production of the revised medical questionnaire to inform the paper-based assessment and the drafting of guidance products. All claimants awaiting, receiving or recovering from treatment by way of chemotherapy irrespective of route and awaiting, receiving or recovering from radiotherapy will be treated equally. Having regard to these matters and the mitigation identified therein, the Department considers the proposed change is justified.

In relation to the clarification measures, as these are merely confirming the original policy intent, and are designed to improve the consistency of decision-making rather than altering entitlement to ESA, we do not consider that these proposals would have any impact on this protected characteristic.
Ethnicity Impact 
In terms of ethnicity, as the Department is intending to introduce a ‘light touch’ evidence gathering process to support the change proposals, we believe that persons with this protected characteristic may benefit from the change. We are anticipating introducing a simple proforma, attached to the ESA50 self-assessment questionnaire, to be completed by a relevant healthcare professional.
The expectation is that claimants will be directed to this section of the form after completing the initial details on the ESA50, thus negating the requirement to complete the whole questionnaire.
This means that claimants who currently experience difficulty in completing the existing questionnaire because English is not their first language would have less burden on them under these proposals.

As per existing practice, Jobcentre Plus will continue to make a courtesy telephone call to all claimants on the day the ESA50 is being issued, advising them that the questionnaire is on its way, of the time they have within which to complete and return it, emphasising the need to supply any additional evidence they have, and advising them what to do if they need help understanding the requirements or completing the form. The claimant can ask a friend, relative or representative to help them, or they can get in touch with Jobcentre Plus which offers a transcribing service. If the claimant has language difficulties, this service can be delivered by linking into the Big Word telephone interpreting service, this being a service which can equally be used when a claimant first makes a claim or at any point during the currency of their award.
Since the Department believes that persons with this protected characteristic may benefit from this change, having regard to the matters listed above, the Department considers the proposed change has no adverse or disproportionate negative impact upon this protected characteristic.
In relation to the clarification measures, as these are merely confirming the original policy intent, and are designed to improve the consistency of decision-making rather than altering entitlement to ESA, we do not consider that these proposals would have any impact on this protected characteristic.
The table below presents the overall ESA caseload broken down by ethnic group. 

Table 2: ESA claimants by ethnicity, Great Britain, February 2012

	Ethnicity 
	ESA Caseload

	 
	Count
	%

	White
	661,480
	67%

	Mixed
	9,280
	1%

	Asian or Asian British
	35,850
	4%

	Black or Black British
	27,290
	3%

	Chinese or Other Ethnic Group
	15,330
	2%

	Prefer Not to Say
	63,730
	6%

	Unknown
	178,210
	18%

	Total
	991190
	100%


Source: Work and Pensions Longitudinal Study, February 2012.
Because of the large number of unknowns, it is useful to look at the responses of all recipients of ESA in the Family Resources Survey.  The table below shows that the ethnic make up of the ESA population broadly matches that of the working age population. 10 per cent of ESA recipients are from ethnic minorities compared to 12 per cent for the working age population as a whole. 

Table 3: Family Resource Survey – ESA claimants by ethnicity, Great Britain

	 
	ESA
	Working age population 

	 
	%
	%

	White
	90%
	88%

	Mixed
	1%
	1%

	Asian
	5%
	6%

	Black
	4%
	3%

	Chinese
	0%
	1%

	Other
	1%
	1%

	All
	100%
	100%


Source: Based on the Family Resources Survey, 2008/09, 2009/10 and 2010/11.
Note:

1. Percentages have been rounded to the nearest 1 per cent so may not sum to 100.

2. The estimates are based on sample counts that have been adjusted for non-response using multi-purpose grossing factors that control for tenure type, Council Tax Band and a number of demographic variables. Estimates are subject to sampling error and remaining non-sampling bias.

3. The FRS is known to under-record benefit receipt. Please see table M6 for more information: http://research.dwp.gov.uk/asd/frs/2010_11/chapter9.pdf .
Gender Reassignment, Religion or Belief, Marriage and Civil Partnerships, and Sexual Orientation Impacts 
The Department does not presently collect data on claimants who have undergone gender reassignment, or on claimants’ religion or belief or sexual orientation. The proposed measures are, however, of universal application and are expected to affect all claimants fairly and equally, regardless of these characteristics.

Age Impact 
The table below shows that around one-third of ESA claimants are aged 50 or above. ESA claimants with the primary medical condition of cancer (i.e. neoplasms) are older than ESA claimants as a whole, as over 60 per cent of them are 50 or above. Therefore the proposed changes are likely to impact more on claimants aged 50 and above than younger claimants. 

We accept there is a small risk that by introducing a presumption that an individual undergoing cancer treatments should be in the Support Group rather than automatically being treated as having LCWRA, could potentially have an adverse impact on persons with this protected characteristic, as cancer patients are more likely to be 50 or above. However, we expect the vast majority of cancer patients to be placed straight into the Support Group.  

The Department believes that these changes will have a positive impact on the WCA; improving the way individuals with cancer are assessed and will ultimately result in more cancer suffers being placed in the Support Group of ESA than under existing provisions. It could therefore be said that this change benefits older claimants, rather than having an adverse impact, as those cancer suffers in the Support Group will receive unconditional support.

We believe that any potential adverse impact on claimants with this protected characteristic will be mitigated by working with Macmillan and other stakeholders during the production of the revised medical questionnaire to inform the paper based assessment and the drafting of guidance products. 

All claimants awaiting, receiving or recovering from treatment by way of chemotherapy irrespective of route and awaiting, receiving or recovering from radiotherapy will be treated equally irrespective of their age. Having regard to these matters and the mitigation identified therein, the Department considers the proposed change is justified.

In relation to the clarification measures, as these are merely confirming the original policy intent, and are designed to improve the consistency of decision-making rather than altering entitlement to ESA, we do not consider that these proposals would have any impact on this protected characteristic.
Table 4: ESA claimants by age group, Great Britain, February 2012

	Age of claimant
	ESA Caseload
	Claimants with neoplasm as primary condition

	
	Count
	%
	Count
	% 

	Under 18
	4,550
	0%
	50
	0%

	18-24
	111,300
	11%
	920
	3%

	25-34
	162,060
	16%
	1,880
	6%

	35-44
	230,820
	23%
	4,580
	15%

	45-49
	144,360
	15%
	4,850
	16%

	50-54
	141,210
	14%
	6,460
	21%

	55-59
	139,290
	14%
	7,590
	25%

	60+
	57,580
	6%
	4,490
	15%

	Total
	991,190
	100%
	30,800
	100%


Source: Work and Pensions Longitudinal Study, February 2012.
Gender Impact 
At 54 per cent the proportion of male ESA claimants is slightly higher than for female ESA claimants, who make up 46 per cent of the caseload. However, the proportion of female ESA claimants with cancer (i.e. Neoplasms) as primary medical condition at 53 per cent is higher than that for men at 47 per cent. This shows that the proposed changes are likely to impact slightly more female than male ESA claimants. However, the proposed measure is of universal application – in that each claimant has to undergo a WCA for the purposes of ESA - and is not likely to affect people of different genders differently. 
	Gender
	ESA Caseload
	Claimants with neoplasm as primary condition

	
	Count
	%
	Count
	% 

	Female
	455,900
	46%
	16,190
	53%

	Male
	535,290
	54%
	14,620
	47%

	Total 
	991,190
	100%
	30,810
	100%


Source: Work and Pensions Longitudinal Study, February 2012.
Pregnancy and Maternity Impact 
The proposed measures are of universal application and are expected to affect all claimants fairly and equally, including those who are pregnant or who have recently given birth to a child.   

In the event, a claimant is already automatically treated as having LCW, without having to undergo an assessment, if she is pregnant and there would be a serious risk to her health or to that of her unborn child if she did not refrain from work; or if she is pregnant or have recently given birth, is entitled to maternity allowance and is within the maternity allowance payment period; or if she is pregnant or has recently given birth but is not entitled to maternity allowance or statutory maternity pay, from six weeks before the baby is due to two weeks after the birth.  In these circumstances, the claimant automatically enters the main phase of ESA from the commencement of week 14 of their award, and is entitled to the work-related or support component, as appropriate, depending on whether or not they have LCWRA.  

A claimant is automatically treated as having LCWRA, and thereby automatically awarded the support component, if she is pregnant and there would be a serious risk to her health or to that of her unborn child if she did not refrain from work-related activity.

Monitoring and evaluation 

To determine the impact, in terms of the protected characteristics, of expanding the categories of cancer treatments under which a claimant may be treated as having LCWRA, the Department will monitor the number of cancer sufferers placed in the Support Group each month, through the data it routinely collects from Atos Healthcare and the DWP administrative systems, to see if there is an increased number of claimants placed in the Support group as is our intention.  
Sign off
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The Secretary of State for Work and Pensions, in exercise of the powers conferred by sections 8(1) and (2), 9(1) and (2) of, and paragraphs 1(a) and 9(a) of Schedule 2 to, the Welfare Reform Act 2007(
), makes the following Regulations:

[In accordance with section 173(1)(b) of the Social Security Administration Act 1992, the Secretary of State has obtained the agreement of the Social Security Advisory Committee that proposals in respect of these Regulations should not be referred to them.]

[In accordance with section 173(1) of the Social Security Administration Act 1992, the Secretary of State referred the proposals for these Regulations to the Social Security Advisory Committee.]

Citation, commencement and interpretation
1. — LISTNUM "SEQ1" \l 2 These Regulations may be cited as the Employment and Support Allowance (Amendment) Regulations 2012 and shall come into force on [xx xxxx 2012].

(1) In these Regulations—
“the ESA Regulations” means the Employment and Support Allowance Regulations 2008(
);

“the Reassessment Regulations” means the Employment and Support Allowance (Transitional Provisions, Housing Benefit and Council Tax Benefit) (Existing Awards) (No. 2) Regulations 2010(
); and

“existing award” has the same meaning as in paragraph 11 of Schedule 4 to the Welfare Reform Act 2007.
Application, transitional and savings provisions

2. — LISTNUM "SEQ1" \l 2 These Regulations apply to—
(a) a person who makes a claim for an employment and support allowance on or after [date the regulations come into force] (including a claim in respect of any period before that date);
(b) subject to paragraphs (2) and (3), a person who made a claim for an employment and support allowance before [date the regulations come into force] in respect of whom a determination is made on or after that date as to whether that person has or is to be treated as having limited capability for work under Part 5 of the ESA Regulations or as to whether that person has or is to be treated as having limited capability for work-related activity under Part 6 of those Regulations;

(c) subject to paragraphs (2) and (3), a person who is entitled to an employment and support allowance immediately before [date the regulations come into force] in respect of whom, on or after that date— . 

(i) the Secretary of State determines afresh under regulation 19(7) of the ESA Regulations whether the person has or is to be treated as having limited 
capability for work;

(ii) the Secretary of State determines afresh under regulation 34(4) of the ESA Regulations whether the person has or is to be treated as having limited capability for work-related activity; and 

(d) subject to paragraphs (2) and (3), a notified person as defined by regulation 4 of the Reassessment Regulations(
) in respect of whom a determination is made on or after [date the regulations come into force] as to whether that person has or is to be treated as having limited capability for work under Part 5 of the ESA Regulations(
)or as to whether that person has or is to be treated as having limited capability for work-related activity under Part 6 of the ESA Regulations.

(2) Where, before [date the regulations come into force], a questionnaire relating to the previous version of Schedule 2 to the ESA Regulations was issued to a person in accordance with regulation 21(1)(b) of those Regulations (information required for determining capability for work), regulation 5 does not apply to that person for the purposes of making a determination as to limited capability for work under Part 5 of the ESA Regulations.

(3) Where, before [date the regulations come into force], a questionnaire relating to the previous version of Schedule 3 to the ESA Regulations was issued to a person in accordance with regulation 36(1)(a) of those Regulations (information required for determining capability for work-related activity) regulation 6 does not apply to that person for the purposes of making a determination as to limited capability for work-related activity under Part 6 of the ESA Regulations.

(4) In this regulation “the previous version of Schedule 2 to the ESA Regulations” and “the previous version of Schedule 3 to the ESA Regulations” mean those Schedules as they have effect immediately before the date on which these Regulations come into force.

(5) The provisions of paragraphs (2) to (4) do not apply to any determination made on or after [stop gap date e.g. 6 months after coming into force date?].
Amendment of Part 5 (Limited Capability for Work) of the ESA Regulations 

3. — LISTNUM "SEQ1" \l 2  Part 5 of the ESA Regulations is amended as follows.

(1) In regulation 19 (determination of limited capability for work)—
(a) in paragraph (4), for the words “as the case may be, wearing or using any aid or appliance which is normally worn or used.” substitute the words “as the case may be, wearing or using any aid or appliance which is normally or could reasonably be expected to be worn or used.”; and
(b) in paragraph (5)—

(i) omit “from”;

(ii) for sub-paragraph (a) substitute “(a) in respect of any descriptor listed in Part 1 of Schedule 2, from a specific bodily disease or disablement;”;
(iii) for sub-paragraph (b) substitute “(b) in respect of any descriptor listed in Part 2 of Schedule 2, from a specific mental illness or disablement; or”; and
(iv) for sub-paragraph (c) substitute—

“(c) in respect of any descriptor or descriptors listed in—

(i) Part 1 of Schedule 2, as a direct result of treatment provided by a registered medical practitioner for a specific physical disease or disablement, or

(ii) Part 2 of Schedule 2, as a direct result of treatment provided by a registered medical practitioner for a specific mental illness or disablement.”.
(2) In regulation 20 (certain claimants to be treated as having limited capability for work), for sub-paragraph (b) substitute—

 SYMBOL 147 \* MERGEFORMAT (b) the claimant is-

(i) receiving treatment for cancer by way of chemotherapy, or is likely to receive such treatment within 6 months after the date of the determination of capability for work, or
(ii) receiving treatment for cancer by way of radiotherapy, or is likely to receive such treatment within 6 months after the date of the determination of capability for work, or
(iii) recovering from the treatment in (i) or (ii),

and (in all the cases mentioned at (b)(i) to (iii)) the Secretary of State is satisfied the claimant should be treated as having limited capability for work.”.
(3) For regulation 25 substitute— 
“25 Hospital patients
(i) A claimant is to be treated as having limited capability for work on any day on which that claimant is undergoing medical or other treatment as a patient in a hospital or similar institution, or which is a day of recovery from that treatment.

(ii) The circumstances in which a claimant is to be regarded as undergoing treatment falling within paragraph (1) include where the claimant is attending a residential programme of rehabilitation for the treatment of drug or alcohol addiction.

(iii) For the purposes of this regulation, a claimant will be regarded as “undergoing treatment as a patient in a hospital or similar institution” only if that claimant has been advised by a health care professional to stay overnight or for a longer period following medical or other treatment.

(iv) For the purposes of this regulation, “day of recovery” means a day on which a claimant is recovering from treatment as a patient in a hospital or similar institution as referred to in paragraph (1) and the Secretary of State is satisfied that the claimant should be treated as having limited capability for work on that day.”. 

(4) In regulation 26(1)(b) (claimants receiving certain regular treatment), after “plasmapheresis”, omit “or by way of radiotherapy”.

(5) In regulation 29 (exceptional circumstances)—
(a) in paragraph (2), for the words “This paragraph applies as if”, substitute “Subject to paragraph (3), this paragraph applies as if”; and
(b) after paragraph (2) insert— 

“(3) Paragraph (2)(b) does not apply where the risk could be reduced by a significant amount by -

(a)
reasonable adjustments being made in the claimant’s workplace, or 

(b)
the claimant taking medication to manage the claimant’s condition where such medication has been prescribed for the claimant by a registered medical practitioner treating the claimant.”. 
Amendment of Part 6 (Limited Capability for Work-Related Activity) of the ESA Regulations

4. — LISTNUM "SEQ1" \l 2  Part 6 of the ESA Regulations is amended as follows.
(1) In regulation 34 (determination of limited capability for work-related activity) –

(a) in paragraph (3), for the words “as the case may be, wearing or using any aid or appliance which the claimant normally wears or uses” substitute the words “as the case may be, wearing or using any aid or appliance which is normally or could reasonably be expected to be worn or used”; and 

(b) after paragraph (4) insert— 
“(4A) In assessing the extent of a claimant’s capability to perform any activity listed in Schedule 3, it is a condition that the claimant’s incapability to perform the activity arises -

(i) in respect of any descriptor listed in Part 1 of Schedule 3, from a specific bodily disease or disablement;

(ii) in respect of any descriptor listed in Part 2 of Schedule 3, from a specific mental illness or disablement;

(iii) in respect of any descriptor or descriptors listed in-

(i) Part 1 of Schedule 3, as a direct result of treatment provided by a registered medical practitioner for a specific physical disease or disablement, or

(ii) Part 2 of Schedule 3, as a direct result of treatment provided by a registered medical practitioner for a specific mental illness or disablement.”.

(2) In regulation 35(1) (certain claimants to be treated as having limited capability for work-related activity), for sub-paragraph (b) substitute—

 SYMBOL 147 \* MERGEFORMAT (b) the claimant is-

(i) receiving treatment for cancer by way of chemotherapy, or is likely to receive such treatment within 6 months after the date of the determination of capability for work-related activity, or
(ii) receiving treatment for cancer by way of radiotherapy, or is likely to receive such treatment within 6 months after the date of the determination of capability for work-related activity, or 
(iii) recovering from the treatment in (i) or (ii),

and (in all the cases mentioned at (b)(i) to (iii)) the Secretary of State is satisfied the claimant should be treated as having limited capability for work-related activity.”.
Amendment of Schedule 2 (Assessment of whether a Claimant has Limited Capability for Work) to the ESA Regulations 2008 

5.  In Schedule 2 to the ESA Regulations— 
(a) in Activity 1, for the wording in column 1 substitute—
“1  Mobilising unaided by another person with or without a walking stick, manual wheelchair or other aid if such aid is normally or could reasonably be worn or used.”; 

(b) in Activity 2, in column 2—

(i) in sub-paragraph 2(b)(ii) before “for more than” insert “or a combination of both,”;

(ii) in sub-paragraph 2(c)(ii) before “for more than” insert “or a combination of both,”;

(c) in Activity 5, in column 2, in sub-paragraph 5(d), after “Cannot”, insert “single-handedly”;

(d) in Activity 6, for the wording in column 1 substitute—
“6  Making self understood through speaking, writing, typing, or other means which are normally or could reasonably be used, unaided by another person.”;

(e) in Activity 7, for the wording in column 1, substitute—

“Understanding communication by

(i) verbal means (such as hearing or lip reading) alone,
(ii) non-verbal means (such as reading 16 point print or Braille) alone, or

(iii) a combination of (i) and (ii),

using any aid that is normally or could reasonably be used, unaided by another person.”;

(f) in Activity 8, for the wording in column 1, substitute—
“8  Navigation and maintaining safety, using a guide dog or other aid if either is or both are normally or could reasonably be used.”;

(g) in Activity 9—
(i) for the wording in column 1 substitute “9  Absence or loss of control leading to extensive evacuation of the bowel and/or bladder, other than enuresis (bed-wetting), despite the wearing or use of any aids or adaptations which are normally or could reasonably be worn or used.”, and 

(ii) in column 2, after sub-paragraph 9(b), for “At risk” substitute “The majority of the time is at risk”; and
(h) in Activity 15, in column 2, for the wording in sub-paragraph (a) substitute “(a) Cannot get to any place outside the claimant’s home with which the claimant is familiar.”.

Amendment of Schedule 3 (Assessment of whether a Claimant has Limited Capability for Work-Related Activity) to the ESA Regulations 2008 
6.  In Schedule 3 to the ESA Regulations—

(a) in Activity 1, for the wording in column 1 substitute—
“1  Mobilising unaided by another person with or without a walking stick, manual wheelchair or other aid if such aid is normally or could reasonably be worn or used.”;
(b) in Activity 6, for the wording in column 1 substitute—
“6  Making self understood through speaking, writing, typing, or other means which are normally or could reasonably be used, unaided by another person.”;
(c) in Activity 7, for the wording in column 1 substitute—

“Understanding communication by

(i) verbal means (such as hearing or lip reading) alone, or
(ii) non-verbal means (such as reading 16 point print or Braille) alone, or

(iii) a combination of (i) and (ii), using any aid that is normally or could reasonably be used, unaided by another person.”; and

(d) in Activity 8, in column 1 substitute—
“8  Absence or loss of control leading to extensive evacuation of the bowel and/or voiding of the bladder, other than enuresis (bed-wetting), despite the wearing or use of any aids or adaptations which are normally or could reasonably be worn or used.”.
EXPLANATORY NOTE

(This note is not part of the Regulations)

These regulations amend the Employment and Support Allowance Regulations 2008 (“the 2008 Regulations”). They amend the provisions which deal with the determination of limited capability for work, or limited capability for work-related activity; the provisions which allow a person to be treated as having limited capability for work, or limited capability for work-related activity; and the descriptors applied to determine capability for work, or for work-related activity. 
Regulation 2 sets out to whom the Regulations apply. It provides that they apply to all persons who make a claim for Employment or Support Allowance on or after the date that these Regulations come into force. The Regulations also apply to persons who make a claim before that date, and persons who [whether before or after that date] have been notified under the re-assessment process (under which those on incapacity benefit, severe disablement allowance or income support on grounds of incapacity are assessed to determine whether they are entitled to Employment and Support Allowance), who have their capability for work or work-related activity determined (including a determination as to whether they are to be treated as capable for work or work-related activity) on or after that date. Finally, the Regulations apply to persons who are re-assessed on or after that date. However, the provisions in Regulations 5 and 6 which amend Schedules 2 and 3 do not apply to a person who was sent a questionnaire (as to their capability for work or for work-related activity) relating to the unamended version of Schedule 2 and 3 before the date on which these Regulations come into force and in respect of whom a determination is made after that date as to that person’s capability for work – instead the determination will be based on the un-amended provisions in Schedules 2 and 3. This is subject to a [six month limit] after which all assessments will be made under the amended provisions.
Regulation 3 amends Part V (Assessment of Limited Capability for Work) of the 2008 Regulations. 
Regulation 3(2) amends regulation 19 of the 2008 Regulations and provides that, when the extent of a claimants’ capability to perform any activity listed in Part 1 of Schedule 2 is assessed, this will be on the basis that claimants are wearing any prosthesis with which they are fitted, or that claimants are wearing or using any aid or appliance which they can normally or could reasonably be expected to wear or use.
Regulations 3(2) also amends regulation 19 of the 2008 Regulations and provides that, when being considered in relation to a descriptor under Part 1 of Schedule 2, any limitation on a claimant’s capability for work must stem from a specific bodily disease or disablement or as a direct result of treatment for that disease or disablement by a registered medical practitioner. When being considered in relation to a descriptor under Part 2 of Schedule 2, any limitation on a claimant’s capability for work must stem from a specific mental illness or disablement or as a direct result from treatment of that illness or disablement by a registered medical practitioner. 

Regulation 3(3) amends regulation 20 of the 2008 Regulations to widen the group of claimants receiving treatment for cancer who may be treated as having limited capability for work. Claimants receiving any type of chemotherapy or radiotherapy to treat cancer, claimants who expect to receive such treatment within 6 months and claimants recovering from such treatment will be treated as having limited capability for work, if the Secretary of State is satisfied that they should be treated as having limited capability for work.

Regulation 3(4) substitutes regulation 25(1) and (3) of the 2008 Regulations and provides that claimants who are required to stay overnight or longer following treatment may be treated as having limited capability for work, if the Secretary of State is satisfied that they should be treated as having limited capability for work.

Regulation 3(5) amends regulation 26 of the 2008 Regulations and provides that the reference to radiotherapy in that regulation is removed.
Regulation 3(6) amends regulation 29 of the 2008 Regulations and provides that in regulation 29(2)(b) the reference to “substantial risk” excludes circumstances where the risk could be significantly reduced by reasonable adjustments being made in the workplace or by the claimant taking medication prescribed for the medical condition or conditions in question.

Regulation 4 amends Part VI (Assessment of Limited Capability for Work-Related Activity) of the 2008 Regulations where relevant to reflect the amendments made by Regulation 3 to Part V (Assessment of Limited Capability for Work).
Regulation 5 amends the descriptors used in Schedule 2 to the 2008 Regulations to determine whether or not a claimant has limited capability for work.

Regulation 6 amends the descriptors used in Schedule 3 to the 2008 Regulations to determine whether or not a claimant has limited capability for work-related activity.
A full impact assessment has not been produced for this instrument as it has no impact on the private sector and civil society organisations.
Appendix 3
Keeling Schedule

THE EMPLOYMENT AND SUPPORT ALLOWANCE REGULATIONS 2008 
LEGISLATION SUBJECT TO AMENDMENT

Regulations 19, 20, 25, 26(1)(b), 29(2), 34 and 35(1) of the ESA regulations
Current version 

Determination of limited capability for work

19.—(1) For the purposes of Part 1 of the Act, whether a claimant’s capability for

work is limited by the claimant’s physical or mental condition and, if it is, whether the

limitation is such that it is not reasonable to require the claimant to work is to be

determined on the basis of a limited capability for work assessment of the claimant in

accordance with this Part.

(2) The limited capability for work assessment is an assessment of the extent to

which a claimant who has some specific disease or bodily or mental disablement is

capable of performing the activities prescribed in Schedule 2 or is incapable by reason

of such disease or bodily or mental disablement of performing those activities.

(3) Subject to paragraph (6), for the purposes of Part 1 of the Act a claimant has

limited capability for work if, by adding the points listed in column (3) of Schedule 2

against any descriptor listed in that Schedule, the claimant obtains a total score of at

least–

(a) 15 points whether singly or by a combination of descriptors specified in

Part 1 of that Schedule;

(b) 15 points whether singly or by a combination of descriptors specified in

Part 2 of that Schedule; or

(c) 15 points by a combination of descriptors specified in Parts 1 and 2 of that

Schedule.

(4) In assessing the extent of a claimant’s capability to perform any activity listed

in Part 1 of Schedule 2, the claimant is to be assessed as if wearing any prosthesis with

which the claimant is fitted or, as the case may be, wearing or using any aid or appliance

which is normally worn or used.

(5) In assessing the extent of a claimant’s capability to perform any activity listed

in Schedule 2, it is a condition that the claimant’s incapability to perform the activity

arises from–

(a) a specific bodily disease or disablement;

(b) a specific mental illness or disablement; or

(c) as a direct result of treatment provided by a registered medical practitioner,

for such a disease, illness or disablement.

(6) Where more than one descriptor specified for an activity apply to a claimant,

only the descriptor with the highest score in respect of each activity which applies is

to be counted.

(7) Where a claimant–

(a) has been determined to have limited capability for work; or

(b) is to be treated as having limited capability for work under regulations 20,

25, 26, 29 or 33(2),

the Secretary of State may, if paragraph (8) applies, determine afresh whether the

claimant has or is to be treated as having limited capability for work.

(8) This paragraph applies where–

(a) the Secretary of State wishes to determine whether there has been a relevant

change of circumstances in relation to the claimant’s physical or mental

condition;

(b) the Secretary of State wishes to determine whether the previous

determination of limited capability for work or that the claimant is to be

treated as having limited capability for work, was made in ignorance of, or

was based on a mistake as to, some material fact; or

(c) at least 3 months have passed since the date on which the claimant was

determined to have limited capability for work or to be treated as having

limited capability for work.
Text as amended by virtue of regulation 3 

Determination of limited capability for work

19.—(1) For the purposes of Part 1 of the Act, whether a claimant’s capability for

work is limited by the claimant’s physical or mental condition and, if it is, whether the

limitation is such that it is not reasonable to require the claimant to work is to be

determined on the basis of a limited capability for work assessment of the claimant in

accordance with this Part.

(2) The limited capability for work assessment is an assessment of the extent to

which a claimant who has some specific disease or bodily or mental disablement is

capable of performing the activities prescribed in Schedule 2 or is incapable by reason

of such disease or bodily or mental disablement of performing those activities.

(3) Subject to paragraph (6), for the purposes of Part 1 of the Act a claimant has

limited capability for work if, by adding the points listed in column (3) of Schedule 2

against any descriptor listed in that Schedule, the claimant obtains a total score of at

least–

(a) 15 points whether singly or by a combination of descriptors specified in

Part 1 of that Schedule;

(b) 15 points whether singly or by a combination of descriptors specified in

Part 2 of that Schedule; or

(c) 15 points by a combination of descriptors specified in Parts 1 and 2 of that

Schedule.

(4) In assessing the extent of a claimant’s capability to perform any activity listed

in Part 1 of Schedule 2, the claimant is to be assessed as if wearing any prosthesis with

which the claimant is fitted or, as the case may be, wearing or using any aid or appliance which is normally or could reasonably be expected to be worn or used.

(5) In assessing the extent of a claimant’s capability to perform any activity listed

in Schedule 2, it is a condition that the claimant’s incapability to perform the activity

arises from–

(a) a specific bodily disease or disablement; in respect of any descriptor listed in Part 1 of Schedule 2, from a specific bodily disease or disablement; 

(b) a specific mental illness or disablement; or in respect of any descriptor listed in Part 2 of Schedule 2, from a specific mental illness or disablement; or

(c) as a direct result of treatment provided by a registered medical practitioner,

for such a disease, illness or disablement. In respect of any descriptor or descriptors listed in –

(i) Part 1 of Schedule 2, as a direct result of treatment provided by a registered medical practitioner for a specific physical disease or disablement, or

(ii) Part 2 of Schedule 2, as a direct result of treatment provided by a registered medical practitioner for a specific mental illness or disablement.”.

 (6) Where more than one descriptor specified for an activity apply to a claimant,

only the descriptor with the highest score in respect of each activity which applies is

to be counted.

(7) Where a claimant–

(a) has been determined to have limited capability for work; or

(b) is to be treated as having limited capability for work under regulations 20,

25, 26, 29 or 33(2),

the Secretary of State may, if paragraph (8) applies, determine afresh whether the

claimant has or is to be treated as having limited capability for work.

(8) This paragraph applies where–

(a) the Secretary of State wishes to determine whether there has been a relevant

change of circumstances in relation to the claimant’s physical or mental

condition;

(b) the Secretary of State wishes to determine whether the previous

determination of limited capability for work or that the claimant is to be

treated as having limited capability for work, was made in ignorance of, or

was based on a mistake as to, some material fact; or

(c) at least 3 months have passed since the date on which the claimant was

determined to have limited capability for work or to be treated as having

limited capability for work.

Certain claimants to be treated as having limited capability for work

20. A claimant is to be treated as having limited capability for work if–

(a) the claimant is terminally ill;

(b) the claimant is–

(i) receiving treatment by way of intravenous, intraperitoneal or intrathecal

chemotherapy or is likely to receive such treatment within 6 months

after the date of the determination under this sub-paragraph; or

(ii) recovering from that treatment and the Secretary of State is satisfied the

claimant should be treated as having limited capability for work;

(c) the claimant is–

(i) excluded or abstains from work, or from work of such a kind, pursuant to

a request or notice in writing lawfully made under an enactment; or

(ii) otherwise prevented from working pursuant to an enactment,

by reason of it being known or reasonably suspected that the claimant is

infected or contaminated by, or has been in contact with a case of, a relevant

infection or contamination;

(d) in the case of a pregnant woman, there is a serious risk of damage to her

health or to the health of her unborn child if she does not refrain from work;

(e) in the case of a pregnant woman, she–

(i) is within the maternity allowance period; and

(ii) is entitled to a maternity allowance under section 35(1) of the

Contributions and Benefits Act(a);

(f) in the case of a pregnant woman who’s expected or actual date of confinement

has been certified in accordance with the Medical Evidence Regulations,

on any day in the period–

(i) beginning with the first date of the 6th week before the expected week of

her confinement or the actual date of her confinement, whichever is

earlier; and

(ii) ending on the 14th day after the actual date of her confinement,

if she would have no entitlement to a maternity allowance or statutory maternity

pay were she to make a claim in respect of that period;

(g) any of the descriptors at paragraph 15 or 16 of Schedule 3 apply to the

claimant.

Text as amended by virtue of regulation 3 

Certain claimants to be treated as having limited capability for work

20. A claimant is to be treated as having limited capability for work if–

(a) the claimant is terminally ill;

(b) the claimant is–

(i) receiving treatment by way of intravenous, intraperitoneal or intrathecal

chemotherapy or is likely to receive such treatment within 6 months

after the date of the determination under this sub-paragraph; or

(ii) recovering from that treatment and the Secretary of State is satisfied the

claimant should be treated as having limited capability for work;

(b) the claimant is-

(i) receiving treatment for cancer by way of chemotherapy, or is likely to receive such treatment within 6 months after the date of the determination of capability for work; or

(ii) receiving treatment for cancer by way of radiotherapy, or is likely to receive such treatment within 6 months after the date of the determination of capability for work; or

(iii) recovering from the treatment in (i) or (ii),

and (in all the cases mentioned at (b)(i) to (iii)) the Secretary of State is satisfied the claimant should be treated as having limited capability for work.”.

 (c) the claimant is–

(i) excluded or abstains from work, or from work of such a kind, pursuant to

a request or notice in writing lawfully made under an enactment; or

(ii) otherwise prevented from working pursuant to an enactment,

by reason of it being known or reasonably suspected that the claimant is

infected or contaminated by, or has been in contact with a case of, a relevant

infection or contamination;

(d) in the case of a pregnant woman, there is a serious risk of damage to her

health or to the health of her unborn child if she does not refrain from work;

(e) in the case of a pregnant woman, she–

(i) is within the maternity allowance period; and

(ii) is entitled to a maternity allowance under section 35(1) of the

Contributions and Benefits Act(a);

(f) in the case of a pregnant woman who’s expected or actual date of confinement

has been certified in accordance with the Medical Evidence Regulations,

on any day in the period–

(i) beginning with the first date of the 6th week before the expected week of

her confinement or the actual date of her confinement, whichever is

earlier; and

(ii) ending on the 14th day after the actual date of her confinement,

if she would have no entitlement to a maternity allowance or statutory maternity

pay were she to make a claim in respect of that period;

(g) any of the descriptors at paragraph 15 or 16 of Schedule 3 apply to the

claimant.

Hospital in-patients
25.—(1) A claimant is to be treated as having limited capability for work on any

day on which that claimant is undergoing medical or other treatment as an in-patient

in a hospital or similar institution, or which is a day of recovery from that treatment.

(1A) The circumstances in which a claimant is to be regarded as undergoing

treatment falling within paragraph (1) include where the claimant is attending a

residential programme of rehabilitation for the treatment of drug or alcohol addiction.

(2) For the purposes of this regulation, “day of recovery” means a day on which a

claimant is recovering from treatment as an in-patient in a hospital or equivalent

under paragraph (1) and the Secretary of State is satisfied that the claimant should be

treated as having limited capability for work on that day.

Text as amended by virtue of regulation 3 

Hospital in-patients

25.—(1) A claimant is to be treated as having limited capability for work on any

day on which that claimant is undergoing medical or other treatment as an in-patient

in a hospital or similar institution, or which is a day of recovery from that treatment.

(1A) The circumstances in which a claimant is to be regarded as undergoing

treatment falling within paragraph (1) include where the claimant is attending a

residential programme of rehabilitation for the treatment of drug or alcohol addiction.

(2) For the purposes of this regulation, “day of recovery” means a day on which a

claimant is recovering from treatment as an in-patient in a hospital or equivalent

under paragraph (1) and the Secretary of State is satisfied that the claimant should be

treated as having limited capability for work on that day.

Hospital patients

25. (1) A claimant is to be treated as having limited capability for work on any day on which that claimant is undergoing medical or other treatment as a patient in a hospital or similar institution, or which is a day of recovery from that treatment.

(2) The circumstances in which a claimant is to be regarded as undergoing treatment falling within paragraph (1) include where the claimant is attending a residential programme of rehabilitation for the treatment of drug or alcohol addiction.

(3) For the purposes of this regulation, a claimant will be regarded as “undergoing treatment as a patient in a hospital or similar institution” only if that claimant has been advised by a health care professional to stay overnight or for a longer period following medical or other treatment.

(4) For the purposes of this regulation, “day of recovery” means a day on which a claimant is recovering from treatment as a patient in a hospital or similar institution as referred to in paragraph (1) and the Secretary of State is satisfied that the claimant should be treated as having limited capability for work on that day.”. 

Claimants receiving certain regular treatment
26.—(1) Subject to paragraph (2), a claimant receiving–

(a) regular weekly treatment by way of haemodialysis for chronic renal failure;

(b) treatment by way of plasmapheresis or by way of radiotherapy; or

(c) regular weekly treatment by way of total parenteral nutrition for gross

impairment of enteric function,

is to be treated as having limited capability for work during any week in which that

claimant is engaged in that treatment or has a day of recovery from that treatment.

(2) A claimant who receives the treatment referred to in paragraph (1) is only to

be treated as having limited capability for work from the first week of treatment in

which the claimant undergoes no fewer than–

(a) two days of treatment;

(b) two days of recovery from any of the forms of treatment listed in paragraph

(1)(a) to (c); or

(c) one day of treatment and one day of recovery from that treatment,

but the days of treatment or recovery from that treatment or both need not be

consecutive.

(3) For the purpose of this regulation “day of recovery” means a day on which a

claimant is recovering from any of the forms of treatment listed in paragraph (1)(a) to

(c) and the Secretary of State is satisfied that the claimant should be treated as having

limited capability for work on that day.
Text as amended by virtue of regulation 3 

Claimants receiving certain regular treatment

26.—(1) Subject to paragraph (2), a claimant receiving–

(a) regular weekly treatment by way of haemodialysis for chronic renal failure;

(b) treatment by way of plasmapheresis or by way of radiotherapy; or

(c) regular weekly treatment by way of total parenteral nutrition for gross

impairment of enteric function,

is to be treated as having limited capability for work during any week in which that

claimant is engaged in that treatment or has a day of recovery from that treatment.

(2) A claimant who receives the treatment referred to in paragraph (1) is only to

be treated as having limited capability for work from the first week of treatment in

which the claimant undergoes no fewer than–

(a) two days of treatment;

(b) two days of recovery from any of the forms of treatment listed in paragraph

(1)(a) to (c); or

(c) one day of treatment and one day of recovery from that treatment,

but the days of treatment or recovery from that treatment or both need not be

consecutive.

(3) For the purpose of this regulation “day of recovery” means a day on which a

claimant is recovering from any of the forms of treatment listed in paragraph (1)(a) to

(c) and the Secretary of State is satisfied that the claimant should be treated as having

limited capability for work on that day.
Exceptional circumstances
29.—(1) A claimant who does not have limited capability for work as determined

in accordance with the limited capability for work assessment is to be treated as

having limited capability for work if paragraph (2) applies to the claimant.

(2) This paragraph applies if–

(a) the claimant is suffering from a life threatening disease in relation to which–

(i) there is medical evidence that the disease is uncontrollable, or

uncontrolled, by a recognised therapeutic procedure; and

(ii) in the case of a disease that is uncontrolled, there is a reasonable cause

for it not to be controlled by a recognised therapeutic procedure; or

(b) the claimant suffers from some specific disease or bodily or mental

disablement and, by reasons of such disease or disablement, there would be

a substantial risk to the mental or physical health of any person if the claimant

were found not to have limited capability for work.
Text as amended by virtue of regulation 3 

Exceptional circumstances

29.—(1) A claimant who does not have limited capability for work as determined

in accordance with the limited capability for work assessment is to be treated as

having limited capability for work if paragraph (2) applies to the claimant.

(2) This Subject to paragraph (3), this paragraph applies if–

(a) the claimant is suffering from a life threatening disease in relation to which–

(i) there is medical evidence that the disease is uncontrollable, or

uncontrolled, by a recognised therapeutic procedure; and

(ii) in the case of a disease that is uncontrolled, there is a reasonable cause

for it not to be controlled by a recognised therapeutic procedure; or

(b) the claimant suffers from some specific disease or bodily or mental

disablement and, by reasons of such disease or disablement, there would be

a substantial risk to the mental or physical health of any person if the claimant

were found not to have limited capability for work.

(3) Paragraph (2)(b) does not apply where the risk could be reduced by a significant amount by -
(a) reasonable adjustments being made in the claimant’s workplace, or 

(b) the claimant taking medication to manage the claimant’s condition where such medication has been prescribed for the claimant by a registered medical practitioner treating the claimant.”. 
Determination of limited capability for work-related activity
34.—(1) For the purposes of Part 1 of the Act, where, by reason of a claimant’s

physical or mental condition, at least one of the descriptors set out in Schedule 3

applies to the claimant, the claimant’s capability for work-related activity will be

limited and the limitation will be such that it is not reasonable to require that claimant

to undertake such activity.

(2) A descriptor applies to a claimant if that descriptor applies to the claimant for

the majority of the time or, as the case may be, on the majority of the occasions on

which the claimant undertakes or attempts to undertake the activity described by that

descriptor.

(3) In determining whether a descriptor applies to a claimant, the claimant is to be

assessed as if the claimant were wearing any prosthesis with which the claimant is

fitted or, as the case may be, wearing or using any aid or appliance which the claimant

normally wears or uses.

(4) Where a determination has been made about whether a claimant–

(a) has limited capability for work-related activity;

(b) is to be treated as having limited capability for work-related activity; or

(c) is to be treated as not having limited capability for work-related activity,

the Secretary of State may, if paragraph (5) applies, determine afresh whether the

claimant has or is to be treated as having limited capability for work-related activity.

(5) This paragraph applies where–

(a) the Secretary of State wishes to determine whether there has been a relevant

change of circumstances in relation to the claimant’s physical or mental

condition;

(b) the Secretary of State wishes to determine whether the previous

determination about limited capability for work-related activity or about

treating the claimant as having or as not having limited capability for work-related

activity, was made in ignorance of, or was based on a mistake as to,

some material fact; or

(c) at least 3 months have passed since the date of the previous determination

about limited capability for work-related activity or about treating the

claimant as having or as not having limited capability for work-related

activity.
Text as amended by regulation 4

Determination of limited capability for work-related activity

34.—(1) For the purposes of Part 1 of the Act, where, by reason of a claimant’s

physical or mental condition, at least one of the descriptors set out in Schedule 3

applies to the claimant, the claimant’s capability for work-related activity will be

limited and the limitation will be such that it is not reasonable to require that claimant

to undertake such activity.

(2) A descriptor applies to a claimant if that descriptor applies to the claimant for

the majority of the time or, as the case may be, on the majority of the occasions on

which the claimant undertakes or attempts to undertake the activity described by that

descriptor.

(3) In determining whether a descriptor applies to a claimant, the claimant is to be

assessed as if the claimant were wearing any prosthesis with which the claimant is

fitted or, as the case may be, wearing or using any aid or appliance which the claimant

normally wears or uses as the case may be, wearing or using any aid or appliance which is normally or could reasonably be expected to be worn or used.
(4) Where a determination has been made about whether a claimant–

(a) has limited capability for work-related activity;

(b) is to be treated as having limited capability for work-related activity; or

(c) is to be treated as not having limited capability for work-related activity,

the Secretary of State may, if paragraph (5) applies, determine afresh whether the

claimant has or is to be treated as having limited capability for work-related activity.

(4A) In assessing the extent of a claimant’s capability to perform any activity listed in Schedule 3, it is a condition that the claimant’s incapability to perform the activity arises – 

(1) in respect of any descriptor listed in Part 1 of Schedule 3, from a specific bodily disease or disablement;

(2) in respect of any descriptor listed in Part 2 of Schedule 3, from a specific mental illness or disablement;

(3) in respect of any descriptor or descriptors listed in-

(i) Part 1 of Schedule 3, as a direct result of treatment provided by a registered medical practitioner for a specific physical disease or disablement, or

(ii) Part 2 of Schedule 3, as a direct result of treatment provided by a registered medical practitioner for a specific mental illness or disablement.

 (5) This paragraph applies where–

(a) the Secretary of State wishes to determine whether there has been a relevant

change of circumstances in relation to the claimant’s physical or mental

condition;

(b) the Secretary of State wishes to determine whether the previous

determination about limited capability for work-related activity or about

treating the claimant as having or as not having limited capability for work-related

activity, was made in ignorance of, or was based on a mistake as to,

some material fact; or

(c) at least 3 months have passed since the date of the previous determination

about limited capability for work-related activity or about treating the

claimant as having or as not having limited capability for work-related

activity.

Certain claimants to be treated as having limited capability for work-related activity
35.—(1) A claimant is to be treated as having limited capability for work-related

activity if–

(a) the claimant is terminally ill;

(b) the claimant is–

(i) receiving treatment by way of intravenous, intraperitoneal or intrathecal

chemotherapy _1or is likely to receive such treatment within 6 months

after the date of the determination under this sub-paragraph_; or

(ii) recovering from that treatment and the Secretary of State is satisfied that

the claimant should be treated as having limited capability for work related
activity; or

(c) in the case of a woman, she is pregnant and there is a serious risk of damage

to her health or to the health of her unborn child if she does not refrain from

work-related activity.

(2) A claimant who does not have limited capability for work-related activity as

determined in accordance with regulation 34(1) is to be treated as having limited

capability for work-related activity if–

(a) the claimant suffers from some specific disease or bodily or mental

disablement; and

(b) by reasons of such disease or disablement, there would be a substantial risk

to the mental or physical health of any person if the claimant were found not

to have limited capability for work-related activity.

Text as amended by virtue of regulation 4

Certain claimants to be treated as having limited capability for work-related activity

35.—(1) A claimant is to be treated as having limited capability for work-related

activity if–

(a) the claimant is terminally ill;

(b) the claimant is–

(i) receiving treatment by way of intravenous, intraperitoneal or intrathecal

chemotherapy _1or is likely to receive such treatment within 6 months

after the date of the determination under this sub-paragraph_; or

(ii) recovering from that treatment and the Secretary of State is satisfied that

the claimant should be treated as having limited capability for work related
activity; or

(c) in the case of a woman, she is pregnant and there is a serious risk of damage

to her health or to the health of her unborn child if she does not refrain from

work-related activity.
(b) the claimant is-

(i) receiving treatment for cancer by way of chemotherapy, or is likely to receive such treatment within 6 months after the date of the determination of capability for work-related activity, or

(ii) receiving treatment for cancer by way of radiotherapy, or is likely to receive such treatment within 6 months after the date of the determination of capability for work-related activity, or 

(iii) recovering from the treatment in (i) or (ii),

and (in all the cases mentioned at (b)(i) to (iii)) the Secretary of State is satisfied the claimant should be treated as having limited capability for work-related activity.
(2) A claimant who does not have limited capability for work-related activity as

determined in accordance with regulation 34(1) is to be treated as having limited

capability for work-related activity if–

(a) the claimant suffers from some specific disease or bodily or mental

disablement; and

(b) by reasons of such disease or disablement, there would be a substantial risk

to the mental or physical health of any person if the claimant were found not

to have limited capability for work-related activity.

	Keeling Schedule for schedules 2 and 3 of the ESA regulations 2008


	Existing Schedule 2 to the ESA regulations 2008

Activity 1 

(1)

 Activity

(2) 

Descriptors

(3) Points

Mobilising unaided by another person with or without a walking stick, manual wheelchair or 

other aid if such aid can reasonably be 

used.

1

(a)

Cannot either 

(i) mobilise more than 50 metres on level ground without stopping in order to avoid significant discomfort or exhaustion 

or 
(ii) repeatedly mobilise 50 meters within a reasonable timescale because of significant discomfort or exhaustion. 

15

(b)

Cannot mount or descend two steps unaided by another person even with the support of a handrail.
9

(c)

Cannot either 

(i) mobilise more than 100 metres on level ground without stopping in order to avoid significant discomfort or exhaustion 

or 
(ii) repeatedly mobilise 100 meters within a reasonable timescale because of significant discomfort or exhaustion. 

9

(d)

Cannot either 

(i) mobilise more than 200 metres on level ground without stopping in order to avoid significant discomfort or exhaustion 

or 
(ii) repeatedly mobilise 200 meters within a reasonable timescale because of significant discomfort or exhaustion.

6

(e)

None of the above apply.

0


	Proposed Amendment to: Schedule  2 to the ESA regulations 2008
Activity 1

(1)

 Activity

(2) 

Descriptors

(3) Points

Mobilising unaided by another person with or without a walking stick, manual wheelchair or 

other aid if such aid can is normally or could reasonably be 

worn or used.

1

(a)

Cannot either 

(i) mobilise more than 50 metres on level ground without stopping in order to avoid significant discomfort or exhaustion 

or 
(ii) repeatedly mobilise 50 meters within a reasonable timescale because of significant discomfort or exhaustion. 

15

(b)

Cannot mount or descend two steps unaided by another person even with the support of a handrail.
9

(c)

Cannot either 

(i) mobilise more than 100 metres on level ground without stopping in order to avoid significant discomfort or exhaustion 

or 
(ii) repeatedly mobilise 100 meters within a reasonable timescale because of significant discomfort or exhaustion. 

9

(d)

Cannot either 

(i) mobilise more than 200 metres on level ground without stopping in order to avoid significant discomfort or exhaustion 

or 
(ii) repeatedly mobilise 200 meters within a reasonable timescale because of significant discomfort or exhaustion.

6

(e)

None of the above apply.

0



	
	


	Existing Schedule  2 to the ESA regulations 2008

Activity 2


	Proposed Amendment to:

Schedule  2 to the ESA regulations 2008
Activity 2

	(1) Activity

(2) 

Descriptors

(3) 

Points

Standing and sitting

2

(a)

Cannot move between one seated position and another seated position located next to one another without receiving physical assistance from another person.

15

(b)

Cannot, for the majority of the time, remain at a work station, either:

(i) standing unassisted by another person (even if free to move around) or;

(ii) sitting (even in an adjustable chair)

for more than 30 minutes, before needing to move away in order to avoid significant discomfort or exhaustion.

9

(c)

Cannot, for the majority of the time, remain at a work station, either:

(i) standing unassisted by another person (even if free to move around) or;

(ii) sitting (even in an adjustable chair)

for more than an hour, before needing to move away in order to avoid significant discomfort or exhaustion.

6

(d)

None of the above apply.

0


	(1)

Activity

(2)

Descriptors

(3) Points

Standing and sitting

2

(a)

Cannot move between one seated position and another seated position located next to one another without receiving physical assistance from another person.

15

(b)

Cannot, for the majority of the time, remain at a work station, either:

(i) standing unassisted by another person (even if free to move around) or;

(ii) sitting (even in an adjustable chair) or a combination of both,
for more than 30 minutes, before needing to move away in order to avoid significant discomfort or exhaustion.

9

(c)

Cannot, for the majority of the time, remain at a work station, either:

(i) standing unassisted by another person (even if free to move around) or;

(ii) sitting (even in an adjustable chair) or a combination of both,
for more than an hour, before needing to move away in order to avoid significant discomfort or exhaustion.

6

(d)

None of the above apply.

0



	
	

	Existing Schedule  2 to the ESA regulations 2008

Activity 5

Activity

Descriptors

Points

Manual Dexterity

5

(a)

Cannot either:

(i) Press a button, such as a telephone keypad or;

(ii)  Turn the pages of a book

with either hand.

15

(b)

Cannot pick up a £1 coin or equivalent with either hand.

15

(c)

Cannot use a pen or pencil to make a meaningful mark.

9

(d)

Cannot use a suitable keyboard or mouse.

9

(e)

None of the above apply.

0

Existing Schedule  2 to the ESA regulations 2008

Activity 6

(1) Activity

(2)

Descriptors

(3)

Points

Making self understood through speaking, writing, typing, or other means normally used; unaided by another person.

6

(a)

Cannot convey a simple message, such as the presence of a hazard.

15

(b)

Has significant difficulty conveying a simple message to strangers. 

15

(c)

Has some difficulty conveying a simple message to strangers.

6

(d)

None of the above apply.

0

Existing Schedule  2 to the ESA regulations 2008

Activity 7
(1) Activity  

(2)

Descriptors

(3)

Points

Understanding communication by both verbal means (such as hearing or lip reading) and non-verbal means (such as reading 16 point print) using any aid if reasonably used; unaided by another person.

7

(a)

Cannot understand a simple message due to sensory impairment, such as the location of a fire escape.

15

(b)

Has significant difficulty understanding a simple message from a stranger due to sensory impairment.

15

(c)

Has some difficulty understanding a simple message from a stranger due to sensory impairment.

6

(d)

None of the above apply.

0

Existing Schedule  2 to the ESA regulations 2008
Activity 8
(1) Activity

(2)

Descriptors

(3)

Points

Navigation and maintaining safety, using a guide dog or other aid if normally used.

8

(a)

Unable to navigate around familiar surroundings, without being accompanied by another person, due to sensory impairment.

15

(b)

Cannot safely complete a potentially hazardous task such as crossing the road, without being accompanied by another person, due to sensory impairment.

15

(c)

Unable to navigate around unfamiliar surroundings, without being accompanied by another person, due to sensory impairment. 

(d)

None of the above apply.

0


	Proposed Amendment to: Schedule  2 to the ESA regulations 2008
Activity 5
Activity

Descriptors

Points

Manual Dexterity

5

(a)

Cannot either:

(iii) Press a button, such as a telephone keypad or;

(iv)  Turn the pages of a book

with either hand.

15

(b)

Cannot pick up a £1 coin or equivalent with either hand.

15

(c)

Cannot use a pen or pencil to make a meaningful mark.

9

(d)

Cannot single-handedly use a suitable keyboard or mouse.

9

(e)

None of the above apply.

0

Existing Schedule  2 to the ESA regulations 2008

Activity 6

(1) Activity

(2)

Descriptors

(3)

Points

Making self understood through speaking, writing, typing, or other means which are normally or could reasonably be used; unaided by another person.

6

(a)

Cannot convey a simple message, such as the presence of a hazard.

15

(b)

Has significant difficulty conveying a simple message to strangers. 

15

(c)

Has some difficulty conveying a simple message to strangers.

6

(d)

None of the above apply.

0

Proposed Amendment to: Schedule  2 to the ESA regulations 2008
Activity 7
(1) Activity  

(2)

Descriptors

(3)

Points

Understanding communication by 
i) both verbal means (such as hearing or lip reading) alone,

ii) and non-verbal means (such as reading 16 point print or Braille) alone, or

iii) a combination of i) and ii),

using any aid is if normally or could reasonably be used, unaided by another person.

7

(a)

Cannot understand a simple message due to sensory impairment, such as the location of a fire escape.

15

(b)

Has significant difficulty understanding a simple message from a stranger due to sensory impairment.

15

(c)

Has some difficulty understanding a simple message from a stranger due to sensory impairment.

6

(d)

None of the above apply.

0

Proposed Amendment to:

Schedule  2 to the ESA regulations 2008
Activity 8
(1) Activity

(2)

Descriptors

(3)

Points

Navigation and maintaining safety, using a guide dog or other aid if either is or both are normally or could reasonably be used.

8

(a)

Unable to navigate around familiar surroundings, without being accompanied by another person, due to sensory impairment.

15

(b)

Cannot safely complete a potentially hazardous task such as crossing the road, without being accompanied by another person, due to sensory impairment.

15

(c)

Unable to navigate around unfamiliar surroundings, without being accompanied by another person, due to sensory impairment. 

(d)

None of the above apply.

0



	Existing Schedule  2 to the ESA regulations 2008

Activity 9
(1) Activity

(2)

Descriptors

(3)

Points

Absence or loss of control leading to extensive evacuation of the bowel and/or bladder, despite the presence of any aids or adaptations normally used.

9

(a)

At least once a month experiences

(i) Loss of control leading to extensive evacuation of the bowel and/or voiding of the bladder; or

(ii) Substantial leakage of the contents of a collecting device;

sufficient to require the individual to clean themselves and change clothing.

15

(b)

At risk of loss of control leading to extensive evacuation of the bowel and/or voiding of the bladder, sufficient to require cleaning and a change of clothing, if not able to reach a toilet quickly.

6

(c)

None of the above apply.

0


	Proposed Amendment to: Schedule  2 to the ESA regulations 2008
Activity 9
(1) Activity

(2)

Descriptors

(3)

Points

Absence or loss of control leading to extensive evacuation of the bowel and/or bladder, other than enuresis (bed-wetting),despite the wearing or use of presence of any aids or adaptations which are normally or could reasonably be worn or used. normally used.
9

(a)

At least once a month experiences

(iii) Loss of control leading to extensive evacuation of the bowel and/or voiding of the bladder; or

(iv) Substantial leakage of the contents of a collecting device;

sufficient to require the individual to clean themselves and change clothing.

15

(b)

The majority of the time is at At risk of loss of control leading to extensive evacuation of the bowel and/or voiding of the bladder, sufficient to require cleaning and a change of clothing, if not able to reach a toilet quickly.

6

(c)

None of the above apply.

0



	Existing Schedule  2 to the ESA regulations 2008

Activity 15
(1) Activity

(2)

Descriptors

(3)

Points

Getting about

15

(a) 

Cannot get to any specified place with which the claimant is familiar.

15

(b)

Is unable to get to a specified place with which the claimant is familiar, without being accompanied by another person. 
9

(c)

Is unable to get to a specified place with which the claimant is unfamiliar without being accompanied by another person. 
6

(d)

None of the above apply.

0


	Proposed Amendment to: Schedule  2 to the ESA regulations 2008

Activity 15

(1) Activity

(2)

Descriptors

(3)

Points

Getting about

15

(a) 

Cannot get to any place outside the claimant’s home specified place with which the claimant is familiar.

15

(b)

Is unable to get to a specified place with which the claimant is familiar, without being accompanied by another person. 
9

(c)

Is unable to get to a specified place with which the claimant is unfamiliar without being accompanied by another person. 
6

(d)

None of the above apply.

0



	Existing Schedule 3 to the ESA regulations 2008

Activity                                        Descriptors
1. Mobilising unaided by another person with or without a walking stick, manual wheelchair or other aid if such aid can reasonably be used.

Cannot either

(i) Mobilise more than 50 metres on level ground without stopping in order to avoid significant discomfort or exhaustion

or

(ii)  Repeatedly mobilise 50 metres within a reasonable timescale because of significant discomfort or exhaustion.

2. Transferring from one seated position to another.
Cannot move between one seated position and another seated position located next to one another without receiving physical assistance from someone else.

3. Reaching

Cannot raise either arm  as if to put something in the top pocket of a coat or jacket.

4. Picking up and moving or transferring by the use of the upper body and arms (excluding standing , sitting bending or kneeling and all other activities specified in this schedule).

Cannot pick up and move 0.5 litre carton

full of liquid.

5. Manual dexterity

Cannot either -

(a) press a button, such as a telephone keypad or; 

(b) turn the pages of a book 

with either hand.

6. Making self understood through speaking, writing, typing, or other means normally used.
Cannot convey a simple message, such as the presence of a hazard.

7. Understanding communication by hearing, lip reading, reading 16 point print or using any aid if reasonably used.
Cannot understand a simple message due to sensory impairment, such as the location of a fire escape.

8. Absence or loss of control over extensive evacuation of the bowel and/or voiding of the bladder, other than enuresis (bed-wetting), despite the presence of any aids or adaptations normally used.

At least once a week experiences

(i) loss of control leading to extensive evacuation of the bowel and/or voiding of the bladder; or

(ii) substantial leakage of the contents of a collecting device;

sufficient to require the individual to clean themselves and change clothing

9. Learning tasks.

Cannot learn how to complete a simple task, such as setting an alarm clock, due to cognitive impairment or mental disorder.

10. Awareness of hazard.

Reduced awareness of everyday hazards, due to cognitive impairment or mental disorder, leads to a significant risk of: 

(i) injury to self or others; or

(ii) damage to property or possessions,

such that they require supervision for the majority of the time to maintain safety.
11. Initiating and completing personal action (which means planning, organisation, problem solving, prioritising or switching tasks).

Cannot, due to impaired mental function, reliably initiate or complete at least 2 sequential personal actions.

12. Coping with change.

Cannot cope with any change, due to cognitive impairment or mental disorder, to the extent that day to day life cannot be managed.

13. Coping with social engagement, due to cognitive impairment or mental disorder

Engagement in social contact is always precluded due to difficulty relating to others or significant distress experienced by the individual.

14. Appropriateness of behaviour with other people, due to cognitive impairment or mental disorder

Has, on a daily basis, uncontrollable episodes of aggressive or disinhibited behaviour that would be unreasonable in any workplace.

15. Conveying food or drink to the mouth.

(a) Cannot convey food or drink to the claimant’s own mouth without receiving physical assistance from someone else;

(b) Cannot convey food or drink to the claimant’s own mouth without repeatedly stopping, experiencing breathlessness or severe discomfort;

(c) Cannot convey food or drink to the claimant’s own mouth without receiving regular prompting given by someone else in the claimant’s physical presence; or

(d) Owing to a severe disorder of mood or behaviour, fails to convey food or drink to the claimant’s own mouth without receiving—

(i) physical assistance from someone else; or

(ii) regular prompting given by someone else in the claimant’s presence.

16. Chewing or swallowing food or drink.

(a) Cannot chew or swallow food or drink;

(b) Cannot chew or swallow food or drink without repeatedly stopping, experiencing breathlessness or severe discomfort;

(c) Cannot chew or swallow food or drink without repeatedly receiving regular prompting given by someone else in the claimant’s presence; or

(d) Owing to a severe disorder of mood or behaviour, fails to—

(i) chew or swallow food or drink; or

(ii) chew or swallow food or drink without regular prompting given by someone else in the claimant’s presence.


	Proposed Amendment to: Schedule  3 to the ESA regulations 2008

Activity                                             Descriptor
1. Mobilising unaided by another person with or without a walking stick, manual wheelchair or other aid if such aid is normally or could can reasonably be worn or used.

Cannot either

(iii) Mobilise more than 50 metres on level ground without stopping in order to avoid significant discomfort or exhaustion

or

(iv)  Repeatedly mobilise 50 metres within a reasonable timescale because of significant discomfort or exhaustion.

2. Transferring from one seated position to another.
Cannot move between one seated position and another seated position located next to one another without receiving physical assistance from someone else.

3. Reaching

Cannot raise either arm  as if to put something in the top pocket of a coat or jacket.

4. Picking up and moving or transferring by the use of the upper body and arms (excluding standing , sitting bending or kneeling and all other activities specified in this schedule).
Cannot pick up and move 0.5 litre carton

full of liquid.

5. Manual dexterity

Cannot either -

(a) press a button, such as a telephone keypad or; 

(b) turn the pages of a book 

with either hand.

6. Making self understood through speaking, writing, typing, or other means which are normally or could reasonably normally  be used, unaided by another person.

Cannot convey a simple message, such as the presence of a hazard.

7. Understanding communication by 
i) verbal means (such as hearing or lip reading) alone, or

ii) non-verbal means (such as reading 16 point print or Braille) alone, or

iii) any combination of (i) and (ii), using any aid that is normally or could reasonably be used, unaided by another person. if reasonably used.
Cannot understand a simple message due to sensory impairment, such as the location of a fire escape.

8. Absence or loss of control leading to over extensive evacuation of the bowel and/or voiding of the bladder, other than enuresis (bed-wetting), despite the wearing or use presence of any aids or adaptations which are normally or could reasonably be worn or used.

At least once a week experiences

(i) loss of control leading to extensive evacuation of the bowel and/or voiding of the bladder; or

(ii) substantial leakage of the contents of a collecting device;

sufficient to require the individual to clean themselves and change clothing

No changes to the activities below
9. Learning tasks.

Cannot learn how to complete a simple task, such as setting an alarm clock, due to cognitive impairment or mental disorder.

10. Awareness of hazard.

Reduced awareness of everyday hazards, due to cognitive impairment or mental disorder, leads to a significant risk of: 

(i) injury to self or others; or

(ii) damage to property or possessions,

such that they require supervision for the majority of the time to maintain safety.
11. Initiating and completing personal action (which means planning, organisation, problem solving, prioritising or switching tasks).

Cannot, due to impaired mental function, reliably initiate or complete at least 2 sequential personal actions.

12. Coping with change.

Cannot cope with any change, due to cognitive impairment or mental disorder, to the extent that day to day life cannot be managed.

13. Coping with social engagement, due to cognitive impairment or mental disorder

Engagement in social contact is always precluded due to difficulty relating to others or significant distress experienced by the individual.

14. Appropriateness of behaviour with other people, due to cognitive impairment or mental disorder
Has, on a daily basis, uncontrollable episodes of aggressive or disinhibited behaviour that would be unreasonable in any workplace.

15. Conveying food or drink to the mouth.

(a) Cannot convey food or drink to the claimant’s own mouth without receiving physical assistance from someone else;

(b) Cannot convey food or drink to the claimant’s own mouth without repeatedly stopping, experiencing breathlessness or severe discomfort;

(c) Cannot convey food or drink to the claimant’s own mouth without receiving regular prompting given by someone else in the claimant’s physical presence; or

(d) Owing to a severe disorder of mood or behaviour, fails to convey food or drink to the claimant’s own mouth without receiving—

(i) physical assistance from someone else; or

(ii) regular prompting given by someone else in the claimant’s presence.

16. Chewing or swallowing food or drink.

(a) Cannot chew or swallow food or drink;

(b) Cannot chew or swallow food or drink without repeatedly stopping, experiencing breathlessness or severe discomfort;

(c) Cannot chew or swallow food or drink without repeatedly receiving regular prompting given by someone else in the claimant’s presence; or

(d) Owing to a severe disorder of mood or behaviour, fails to—

(i) chew or swallow food or drink; or

(ii) chew or swallow food or drink without regular prompting given by someone else in the claimant’s presence.




� DWP Report Transformation of the Personal Capability Assessment, 2006


� Waddell and Burton: Is work good for your health and well-being, 2006


� Table 7, Employment and Support Allowance: Outcomes of Work Capability Assessments, Great Britain – new claims, � HYPERLINK "http://research.dwp.gov.uk/asd/workingage/index.php?page=esa_wca" ��http://research.dwp.gov.uk/asd/workingage/index.php?page=esa_wca�


� The Equality Act generally defines a disabled person as someone who has a mental or physical impairment that has a substantial and long-term adverse effect on the person’s ability to carry out normal day-to-day activities. This differs slightly from the definition in the DDA, which also required the disabled person to show that an adversely affected normal day-to-day activity involved one of a list of capacities such as mobility, speech, or hearing.


� Around 90% of ESA and incapacity benefits recipients are ‘disabled’ using self reported information in the Family Resources Survey 08/09 on whether the customer is disabled under the terms of the DDA which was in force at the time of the survey.





(�) 2007 c.5.	


(�) SI 2008/794. 


(�) SI 2010/1907.


(�) � HYPERLINK "http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=7&crumb-action=replace&docguid=I920889E39C6411DFB000A383AC306CD8" �Regulation 4� of the Reassessment Regulations defines a notified person as a person to whom a notice is issued. A notice commences the conversion phase under the Reassessment Regulations for persons who are entitled to an existing award. An existing award is an award of incapacity benefit, severe disablement allowance, or income support on the grounds of incapacity (see � HYPERLINK "http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=7&crumb-action=replace&docguid=IDDA7A760069811DCA119B6E7D58C81E9" �paragraph 11 of Schedule 4� to the � HYPERLINK "http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=7&crumb-action=replace&docguid=I1C100160067A11DCA15290CC3F2FA7EF" �Welfare Reform Act 2007 (2007 c.5)�).


(�) � HYPERLINK "http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=7&crumb-action=replace&docguid=I7E4CF141035811DD8197CC603C0FC534" �Regulation 19(1)� is applied by virtue of � HYPERLINK "http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=7&crumb-action=replace&docguid=I9208D8009C6411DFB000A383AC306CD8" �regulation 6� of the Reassessment Regulations (for pre-conversion purposes) and � HYPERLINK "http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=7&crumb-action=replace&docguid=I9209C2619C6411DFB000A383AC306CD8" �regulation 16� of those regulations (for post conversion purposes). 
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